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UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ROBERT EARNEST MILLER,  
 
          Movant. 

 
No. 16-6172 

(D.C. Nos. 5:12-CV-00701-L & 
5:09-CR-00352-L-1) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, MATHESON, and PHILLIPS, Circuit Judges. 
_________________________________ 

Robert Earnest Miller was convicted after a jury trial in 2010 on one count of 

being a felon in possession of a firearm and ammunition, in violation of 18 U.S.C. 

§ 922(g)(1).  After this court affirmed his conviction and sentence, he moved 

unsuccessfully to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255.  

See United States v. Miller, 539 F. App’x 874, 874 (10th Cir. 2013).  Miller now seeks 

authorization to file a second or successive § 2255 motion challenging his 240-month 

sentence.  We deny the motion. 

To obtain authorization, Miller’s proposed § 2255 motion must rely on “(1) newly 

discovered evidence that, if proven and viewed in light of the evidence as a whole, would 

be sufficient to establish by clear and convincing evidence that no reasonable factfinder 

would have found [him] guilty of the [challenged] offense,” or “(2) a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable.”  28 U.S.C. § 2255(h); see also id. § 2244(b)(3)(C).  
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Miller must make a prima facie showing that he can satisfy these gate-keeping 

requirements.  See In re Shines, 696 F.3d 1330, 1332 (10th Cir. 2012) (per curiam).  He 

invokes the second prong of § 2255(h), pointing to the Supreme Court’s holding in 

Johnson v. United States, __ U.S. __, 135 S. Ct. 2551 (2015).  But the requirements of 

§ 2255(h)(2) are not satisfied by the mere citation of a new rule of constitutional law in 

the abstract.  The rule of law must actually be the basis of the claim for which 

authorization is sought.  In re Encinias, ___ F.3d ___, No. 16-8038, 2016 WL 1719323, 

at *1 n.2 (10th Cir. Apr. 29, 2016) (per curiam).  Accordingly, we must assess whether 

the new rule of law invoked by Miller has a sufficient connection to his claims. 

Johnson voided, in part, the definition of qualifying “violent felonies” used for 

sentence enhancement under the Armed Career Criminal Act (ACCA).  Johnson held that 

a “residual clause” in the definition—covering crimes “involv[ing] conduct that presents 

a serious potential risk of physical injury to another,” 18 U.S.C. § 924(e)(2)(B)(ii)—

violated the constitutional prohibition against vague criminal laws.  Johnson, 135 S. Ct. 

at 2563.  The Supreme Court made Johnson’s holding retroactive to cases on collateral 

review in Welch v. United States, __ U.S. __, 136 S. Ct. 1257, 1265 (2016).  In addition 

to its residual clause, the ACCA’s definition of “violent felony” also includes crimes that 

“[have] as an element the use, attempted use, or threatened use of physical force against 

the person of another.”  18 U.S.C. § 924(e)(2)(B)(i) (the “elements clause”).  The 

Supreme Court did not invalidate the elements clause in Johnson.  See 135 S. Ct. at 2563 

(noting the Court’s holding does not apply to “the remainder of the Act’s definition of a 

violent felony”). 
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We conclude that Miller has not demonstrated the requisite connection between 

his proposed claims and the new rule established in Johnson.  He seeks to challenge the 

district court’s finding that he is an armed career criminal under the ACCA and U.S.S.G. 

§ 4B1.4, which resulted in an increase in his total offense level at sentencing.  His ACCA 

classification was based on two prior convictions for serious drug trafficking offenses and 

two prior convictions for assault with a dangerous weapon.  See Miller, 539 F. App’x at 

876.  In an earlier motion for relief under § 2255, the district court rejected Miller’s 

challenge to the use of his two assault convictions to support a sentence enhancement.  

The district court held that the assault convictions qualified as violent felonies under the 

elements clause of the ACCA.  See United States v. Miller, No. 5:09-CR-00352-L-1, slip 

op. at 7 (W.D. Okla. Mar. 25, 2013) (“The Oklahoma statute [of conviction] clearly 

meets the ‘use of physical force’ prong [of the ACCA].”).1  Thus, the district court—the 

same court that sentenced Miller—held that his prior assault convictions made him an 

armed career criminal under language in the ACCA that Johnson did not call into 

question.  A challenge to an ACCA enhancement predicated on application of the 

elements clause language of the ACCA is simply not based on the holding in Johnson, as 

required for authorization under § 2255(h)(2).  And Miller therefore fails to make a prima 

facie showing that he satisfies that gate-keeping requirement. 

                                              
1 In denying a certificate of appealability, we agreed with the district court’s 

analysis.  See Miller, 539 F. App’x at 876 & n.4. 
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Accordingly, Miller’s motion for authorization is denied.  This denial of 

authorization “shall not be appealable and shall not be the subject of a petition for 

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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