
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

BRANDON CHE LEE,  
 
          Plaintiff - Appellant, 
 
v. 
 
FEDERAL TRANSFER CENTER,  
 
          Defendant - Appellee. 

 
 
 
 

No. 16-6294 
(D.C. No. 5:16-CV-00991-F) 

(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before KELLY, MATHESON, and BACHARACH, Circuit Judges. 
_________________________________ 

Pro se plaintiff Brandon Che Lee appeals the magistrate judge’s recommendation 

entered September 28, 2016, to dismiss the underlying civil rights case for failure to 

comply with court rules and orders and for the dismissal to count as a “strike” under the 

Prison Litigation Reform Act, 28 U.S.C. § 1915(g). The district judge has not entered an 

order considering or disposing of the recommendation. Additionally, no final judgment 

pursuant to Federal Rule of Civil Procedure 58 has been entered. 

This court may exercise jurisdiction only over final orders of the district court, see 

28 U.S.C. § 1291, and certain types of interlocutory and collateral orders not applicable 

here, see 28 U.S.C. § 1292; Fed. R. Civ. P. 54(b); Cohen v. Beneficial Indus. Loan Corp., 

337 U.S. 541, 545–46 (1949). Additionally, recommendations of the magistrate judge not 

passed upon by the district judge are not directly appealable to this court. Phillips v. 
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Beierwaltes, 466 F.3d 1217, 1221 (10th Cir. 2006). The report and recommendation of 

the magistrate judge being appealed here is neither a final order nor an appealable 

interlocutory or collateral order. 

In his response to this court’s order to show cause challenging jurisdiction, the 

appellant does not attempt to establish appellate jurisdiction or otherwise support his 

premature appeal. The response merely argues with the lower court’s directions regarding 

the required procedure to prosecute his civil rights case. 

For these reasons, we conclude that this court lacks jurisdiction to consider Mr. 

Lee’s appeal. As a result, the appeal must be and is dismissed. D&H Marketers, Inc. v. 

Freedom Oil & Gas, Inc., 744 F.2d 1443, 1444 (10th Cir. 1984) (“Jurisdiction to consider 

an appeal is not discretionary.”). 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Lara Smith 
      Counsel to the Clerk 
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