
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  VERNON JEFFREY NOLAN,  
 
          Movant. 

 
No. 16-6300 

(D.C. Nos. 5:08-CR-00064-HE-1 & 
5:16-CV-00674-HE) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BACHARACH, McHUGH, and MORITZ, Circuit Judges. 
_________________________________ 

Vernon Jeffrey Nolan seeks authorization to file a second or successive 28 U.S.C. 

§ 2255 motion.  For the following reasons, we deny authorization. 

I.  Background 

Mr. Nolan entered a guilty plea to being a felon in possession of a firearm in 

violation of 18 U.S.C. § 922(g)(1).  The district court sentenced him to an enhanced 

sentence of 180 months in prison under the Armed Career Criminal Act (ACCA) based 

on four prior convictions for serious drug offenses.  On direct appeal, he challenged the 

district court’s imposition of the ACCA fifteen-year mandatory minimum to his case, but 

we affirmed the district court’s judgment.  See United States v. Nolan, 342 F. App’x 368, 

370-72 (10th Cir. 2009). 

Mr. Nolan subsequently filed a § 2255 motion, which the district court denied, and 

we denied a certificate of appealability.  See United States v. Nolan, 417 F. App’x 826, 
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826-27 (10th Cir. 2011).  He now seeks authorization to file a second or successive 

§ 2255 motion.  

II.  Discussion 

We may authorize the filing of a second or successive § 2255 motion only if the 

movant makes a prima facie showing that his motion satisfies the statutory requirements 

for authorization.  28 U.S.C. § 2244(b)(3)(C).  As relevant here, a second or successive 

§ 2255 motion must be based on “a new rule of constitutional law, made retroactive to 

cases on collateral review by the Supreme Court, that was previously unavailable.”  Id. 

§ 2255(h)(2).  Mr. Nolan argues he is entitled to authorization to challenge his sentence 

based on new rules of constitutional law set forth in the Supreme Court’s decisions in 

Johnson v. United States, 135 S. Ct. 2551 (2015) and Mathis v. United States, 136 S. Ct. 

2243 (2016).   

A.  Johnson 

The Johnson decision voided in part the definition of a qualifying “violent felony” 

used for sentence enhancement under the ACCA.  135 S. Ct. at 2563.  The problematic 

part of the definition is known as the “residual clause” and covers any crime that 

“otherwise involves conduct that presents a serious potential risk of physical injury to 

another,” 18 U.S.C. § 924(e)(2)(B)(ii).  The Supreme Court held that “imposing an 

increased sentence under the residual clause of the [ACCA] violates the Constitution’s 

guarantee of due process.”  Johnson, 135 S. Ct. at 2563.  And in Welch v. United States, 

136 S. Ct. 1257, 1268 (2016), the Court held that Johnson announced a new substantive 

rule that applies retroactively to cases on collateral review.   
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The Johnson decision, however, did not invalidate any other portion of the ACCA 

related to sentence enhancements.  135 S. Ct. at 2563.  A defendant becomes eligible for 

an enhanced sentence under the ACCA if he has been convicted of violating 18 U.S.C. 

§ 922(g) and has three prior convictions for “a violent felony or a serious drug offense.”  

18 U.S.C. § 924(e)(1) (emphasis added).   

Mr. Nolan received an enhanced sentence under the ACCA based on four previous 

convictions for serious drug offenses; he did not receive an increased sentence based on 

convictions for violent felonies that relied on the now-invalid residual clause.  See United 

States v. Nolan, 342 F. App’x at 370.  Given these circumstances, Mr. Nolan cannot 

demonstrate the requisite connection between his claim and the new rule of constitutional 

law established in Johnson.  A claim challenging an enhancement under the ACCA 

predicated on serious drug offenses is not based on the holding in Johnson. 

B.  Mathis 

Mr. Nolan also argues he is entitled to authorization based on the Supreme Court’s 

decision in Mathis.  The Mathis decision involved a challenge to an Iowa burglary 

conviction that was used to enhance the defendant’s sentence under the ACCA. 136 S. 

Ct. at 2250-51.  The Court explained that “[f]or more than 25 years, our decisions have 

held that the prior crime qualifies as an ACCA predicate if, but only if, its elements are 

the same as, or narrower than, those of the generic offense.”  Id. at 2247.  And the Court 

declined to find an exception to that rule “when a defendant is convicted under a statute 

that lists multiple, alternative means of satisfying one (or more) of its elements.”  Id. at 

2248.   
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Mr. Nolan asserts his drug trafficking convictions no longer qualify as ACCA 

predicate offenses based on the Mathis decision.  But Mr. Nolan cannot bring a second or 

successive § 2255 motion based on the holding in Mathis because that case did not 

announce a new rule of law.  See, e.g., Mathis, 136 S. Ct. at 2251 (referring to 

“longstanding principles” announced in prior precedential cases and explaining that the 

Court’s decision in Taylor v. United States, 495 U.S. 575 (1990), “set out the essential 

rule governing ACCA cases more than a quarter century ago”).  And, in any event, the 

Supreme Court has not made the rule in Mathis retroactive to cases on collateral review.   

III.  Conclusion 

Mr. Nolan has failed to make a prima facie showing that he satisfies the 

requirements for authorization in § 2255(h)(2).  Accordingly, we deny authorization.  

This denial of authorization “shall not be appealable and shall not be the subject of a 

petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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