
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  CALVIN MOSLEY, JR.,  
 
          Movant. 

No. 16-6303 
(D.C. No. 5:15-CV-01383-R) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, GORSUCH, and MATHESON, Circuit Judges. 
_________________________________ 

Calvin Mosley, Jr., proceeding pro se, seeks authorization to file a successive 

habeas petition under 28 U.S.C. § 2254 to challenge his 2003 Oklahoma state convictions 

for burglary, assault and battery with a dangerous weapon, and sexual battery.  

See 28 U.S.C. § 2244(b)(3)(A).  Mr. Mosley previously challenged these convictions in 

federal court through § 2254 habeas petitions filed in January and October 2006.  The 

first petition was dismissed without prejudice, but the second was dismissed as untimely.  

Mr. Mosley filed a third § 2254 petition in federal district court in December 2015, which 

the court dismissed for lack of jurisdiction as an unauthorized second or successive 

petition.  See In re Cline, 531 F.3d 1249, 1251 (10th Cir. 2008) (per curiam).  It is this 

third petition that Mr. Mosley now seeks authorization to file. 

We may authorize Mr. Mosley to file a second or successive § 2254 petition only 

if he shows that his proposed claims rely on either “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable,” or new facts that “could not have been discovered previously through the 
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exercise of due diligence” and that “if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found the applicant guilty of the 

underlying offense.”  28 U.S.C. § 2244(b)(2). 

Mr. Mosley claims that he has new evidence that would undermine his conviction 

and that the State withheld this evidence from him in violation of Brady v. Maryland, 

373 U.S. 83 (1963).  Specifically, he contends that the State failed to reveal that a 

fingerprint found at the crime scene, which the police department’s crime lab later 

identified as belonging to Mr. Mosley, was first submitted to the Oklahoma State Bureau 

of Investigation (OSBI) to run through its automated fingerprint system, known as AFIS, 

and that the AFIS results did not conclusively show a match with Mr. Mosley’s prints.  

He contends that the results showed either that a match was inconclusive or that there 

was no match; he states that he does not know which is true, because he has not seen the 

OSBI’s records. 

Mr. Mosley contends that had defense counsel been aware of this alleged 

exculpatory evidence, he could have impeached the testimony of the police department 

crime lab technician who concluded that the fingerprint did match Mr. Mosley’s.  He 

further contends that knowledge of this information would have allowed defense counsel 

to cast doubt on the criminal investigation.  He reasons that the investigating detective 

knew that the OSBI should be able to match the print to Mr. Mosley if it were his because 

Mr. Mosley’s prints were already in the system due to a prior offense.  But the detective 

did not wait for confirmation from the OSBI that the print matched Mr. Mosley’s before 
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focusing on Mr. Mosley as a suspect.  Finally, Mr. Mosley contends that had defense 

counsel known of the OSBI’s AFIS results, he could have raised a reasonable doubt in 

the jury’s mind about whether the print found at the crime scene belonged to Mr. Mosley 

without Mr. Mosley having to take the stand to establish an alternative reason for the 

print’s presence at the scene. 

We note that Mr. Mosley points to no evidence that the AFIS results on which he 

bases his Brady claim actually exist.1  Nor is it clear that, but for the State’s alleged 

failure to disclose the alleged results, no reasonable jury would have convicted 

Mr. Mosley.  But even if the facts he alleges were true and the evidence from the OSBI 

would have exonerated him, we cannot grant Mr. Mosley authorization to proceed unless 

he also shows that he could not have previously discovered the existence of the alleged 

AFIS results through the exercise of due diligence.  See 28 U.S.C. § 2244(b)(2)(B)(i).  In 

this he has failed. 

Mr. Mosley states that he could not have previously discovered that the OSBI ran 

the fingerprint through the AFIS and obtained an exculpatory result, because he did not 

learn of the OSBI’s examination until he corresponded with the OSBI in 2014, following 

the suggestion of a fellow inmate.  But he does not explain why he could not have 

                                              
1  The only evidence to which Mr. Mosley points is a July 14, 2014, Open Records 

Response from the OSBI to his letter of July 9, 2014, in which he asked if the OSBI had 
run forensic fingerprint evidence it received from the police department in August 2000 
through the AFIS and, if so, whether the prints had matched his.  The box on the Open 
Records Response that states “[t]he records requested are exempt from the Oklahoma 
Open Records Act” is checked and an Oklahoma statute and case are cited as authority 
for the exemption.  Mot. for Authorization, Pt. II, at 19.  It is not clear from this whether 
the OSBI has (or had) any AFIS results relating to the relevant fingerprint evidence. 
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corresponded with the OSBI about its AFIS results before he filed his first habeas petition 

in 2006. 

In the § 2254 petition he seeks authorization to file, Mr. Mosley quotes trial 

testimony from the investigating detective that the police department’s crime lab sent the 

fingerprints retrieved from the crime scene to the OSBI to be run through the AFIS.  So 

as early as the trial, Mr. Mosley was well aware that the OSBI had likely run the print 

through the AFIS and had the result in its files.  That he was aware of the OSBI’s 

involvement is also reflected in his July 2014 letter to the OSBI in which he stated that 

sometime in August 2000 a lab tech officer delivered forensic fingerprint evidence to the 

OSBI to see if it could find a match for the print in the AFIS.  Assuming that it was 

through this inquiry that Mr. Mosley learned of the alleged exculpatory evidence, he 

provides no reason why he could not have inquired earlier, other than that he apparently 

had not thought to do so. 

We deny Mr. Mosley authorization to file his second or successive § 2254 

petition.  This denial of authorization “shall not be appealable and shall not be the subject 

of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 

Appellate Case: 16-6303     Document: 01019715605     Date Filed: 11/03/2016     Page: 4     


		Superintendent of Documents
	2016-11-09T16:15:02-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




