
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  MIKEL RAY HENDERSON,  
 
          Movant. 

No. 16-7006 
(D.C. No. 6:15-CV-00080-FHS-KEW) 

(E.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, MATHESON, and MORITZ, Circuit Judges. 
_________________________________ 

Movant Mikel Ray Henderson, an Oklahoma prisoner proceeding pros se, seeks 

authorization to file a second or successive 28 U.S.C. § 2254 habeas petition challenging 

his 2007 drug conviction.  Because Henderson has not demonstrated that his proposed 

claim meets the requirements for authorization under § 2244(b)(2), we deny authorization 

and dismiss the matter. 

Following his conviction and unsuccessful appeal in state court, Henderson filed a 

habeas petition in federal court in 2010.  The district court denied relief, and this court 

denied a certificate of appealability (COA), Henderson v. Parker, 453 F. App’x 849, 850 

(10th Cir. 2012).  Thereafter, Henderson filed a motion under Fed. R. Civ. P. 60(b) 

contending that the district court failed to rule on one of his claims.  The district court 

addressed the motion on the merits and denied relief.  This court denied a COA.  

Henderson v. Parker, 536 F. App’x 774, 777 (10th Cir. 2013). 

In 2016, Henderson filed a second § 2254 habeas petition in the district court 

raising a single claim:  he was denied the benefit of an intervening change in Oklahoma 
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law that would have entitled him to DNA testing that, he contended, would exonerate 

him.  Recognizing that Henderson’s petition was second or successive and that 

Henderson had not received prior circuit authorization to file it, see 28 U.S.C. 

§ 2244(b)(2), (3), the district court transferred the matter to this court pursuant to 

28 U.S.C. § 1631 to allow Henderson to seek authorization, see In re Cline, 531 F.3d 

1249, 1252 (10th Cir. 2008) (per curiam). 

To obtain authorization, Henderson must show that his proposed claim is based on 

either (1) “a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable,” or (2) new facts that “could not 

have been discovered previously through the exercise of due diligence” and that “if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found [him] guilty of the underlying offense.”  28 U.S.C. § 2244(b)(2).  

Henderson’s sole claim is based on a change in Oklahoma law, not on new constitutional 

law or new facts establishing his innocence. 

Accordingly, we deny Henderson’s motion for authorization and dismiss this 

matter.  This denial of authorization “shall not be appealable and shall not be the subject 

of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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