
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: DARRICK DION ANTWINE,  
 
          Movant. 

No. 16-7053 
(D.C. Nos. 6:12-CR-00032-RAW-1 & 

6:14-CV-00096-RAW) 
(E.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, GORSUCH, and BACHARACH, Circuit Judges. 
_________________________________ 

Darrick Dion Antwine pled guilty in 2012 to a drug conspiracy in violation of 

21 U.S.C. §§ 846, 841(a)(1), and 841(b)(1)(A).  The advisory guideline range was 

292-to-365 months, but he stipulated to a 240-month sentence in a plea agreement under 

Fed. R. Crim. P. 11(c)(1)(C), which the court accepted.  In 2014, he moved 

unsuccessfully to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255.  He 

now seeks authorization to file a second or successive § 2255 motion challenging his 

sentence.  We deny authorization. 

To obtain authorization, Mr. Antwine’s proposed § 2255 motion must rely on 

“(1) newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the [challenged] offense,” or 

“(2) a new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable.”  Id. § 2255(h).  Mr. Antwine must 
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make a prima facie showing that he can satisfy these gate-keeping requirements.  See id. 

§ 2244(b)(3)(C). 

Mr. Antwine seeks to assert five new claims: (1) his sentence violates due process 

because it was enhanced under the residual clause of the definition of “crime of violence” 

in U.S.S.G. § 4B1.2(a)(2), which is unconstitutionally vague based on Johnson v. United 

States, 135 S. Ct. 2551 (2015); (2) his criminal history points were miscalculated because 

he should have received one point, not three, for three cases that were consolidated; 

(3) his career-offender designation caused him to plead guilty to a higher drug quantity 

than was accurate; (4) his offense level should not have been increased by two levels 

based on the use of a firearm; and (5) his sentence should be reduced under Amendment 

782. 

Mr. Antwine relies on the second prong of § 2255(h) for his first and third claims.  

He challenges his designation as a career offender under U.S.S.G. § 4B1.1 based on 

Johnson, which voided, in part, the definition of a qualifying “violent felony” used for 

sentence enhancement under the Armed Career Criminal Act (ACCA).  Johnson held that 

a “residual clause” in the definition—covering crimes “involv[ing] conduct that presents 

a serious potential risk of physical injury to another,” 18 U.S.C. § 924(e)(2)(B)(ii)—

violated the constitutional prohibition against vague criminal laws, and that an increased 

sentence based on that clause violates a defendant’s right to due process.  Johnson, 

135 S. Ct. at 2557, 2563.  The Supreme Court recently held that Johnson announced a 

substantive rule that applies retroactively to cases on collateral review.  See Welch v. 

United States, 136 S. Ct. 1257, 1268 (2016). 
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For purposes of a motion for authorization, we have extended Johnson’s reach to  

§ 4B1.1—the career-offender guideline—because the residual clause in the definition of 

“crime of violence” in § 4B1.2(a)(2) mirrors the language declared unconstitutional in 

Johnson.  See In re Encinias, 821 F.3d 1224, 1225-26 (10th Cir. 2016) (per curiam) 

(“[G]iven the similarity of the clauses addressed in the two cases and the commonality of 

the constitutional concerns involved, we consider it appropriate to conclude, as a prima 

facie matter, that Encinias’ challenge to his career-offender sentence is sufficiently based 

on Johnson to permit authorization under § 2255(h)(2).”) (footnote omitted).   

Mr. Antwine alleges that one of the predicate convictions for his career-offender 

designation was based on the residual clause in § 4B1.2(a)(2).  It is true that in 

concluding that Mr. Antwine qualified as a career offender under § 4B1.1, the 

Presentence Investigation Report (PIR) listed his prior state-court conviction for assault 

and battery with a dangerous weapon as one qualifying predicate offense.  (The other 

qualifying predicate offense was his conviction for distribution of cocaine base.)  

However, it is clear from the PIR—which the district court adopted without change—that 

the career-offender designation did not result in an enhanced sentence.  The PIR 

expressly stated that the career-offender guideline was not applied because under 

§ 4B1.1, a career offender’s total offense level is the greater of the level applicable under 

that guideline (here, 37) or the level otherwise applicable (here, 38).  Likewise, the 

career-offender designation did not affect his criminal history category because that 

designation calls for a category of VI and Mr. Antwine was already within that category 

based on his total criminal history score of 15.  The residual clause in § 4B1.2(a)(2) 
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therefore played no role in Mr. Antwine’s sentence.  Because Mr. Antwine has not made 

a prima facie showing that Johnson applies to his circumstances, the motion for 

authorization for claims one and three is denied. 

Furthermore, Mr. Antwine does not establish, or even attempt to establish, either 

prong of § 2255(h) for his second, fourth, and fifth claims.  Accordingly, we deny his 

motion for authorization for those claims as well.  

This denial of authorization “shall not be appealable and shall not be the subject of 

a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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