
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: DEANDRE LARON 
WASHINGTON,  
 
          Movant. 

 
No. 16-7063 

(D.C. Nos. 6:12-CV-00188-RAW &  
6:09-CR-00036-RAW-2) 

(E.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, MATHESON, and McHUGH, Circuit Judges. 
_________________________________ 

DeAndre Washington was convicted after a jury trial of one count of witness 

tampering, in violation of 18 U.S.C. § 1512(a)(1)(A), for his part in a plot to kill a police 

officer who was scheduled to testify against another inmate.  See United States v. 

Washington, 653 F.3d 1251, 1253-54 (10th Cir. 2011).  He was sentenced to 360 months 

in prison.  We affirmed his conviction on direct appeal.  Id. at 1254.  He subsequently 

filed a 28 U.S.C. § 2255 motion to vacate, set aside, or correct his sentence.  The district 

court denied the motion and we denied his request for a certificate of appealability.  See 

United States v. Washington, 602 F. App’x 688, 690 (10th Cir. 2015).   

Mr. Washington now seeks authorization to file a second or successive § 2255 

motion based on the new rule of constitutional law announced in Johnson v. United 

States, 135 S. Ct. 2551 (2015).  For the following reasons, we deny authorization.     

We may authorize the filing of a second or successive § 2255 motion only if the 

movant makes a prima facie showing that his motion satisfies the statutory requirements 
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for authorization.  28 U.S.C. § 2244(b)(3)(C).  A second or successive § 2255 motion 

“must be certified as provided in section 2244” and, as relevant here, must be based on “a 

new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable.”  Id. § 2255(h).  We shall grant 

authorization if “it appears reasonably likely that the application satisfies the stringent 

requirements for the filing of a second or successive petition.”  Case v. Hatch, 731 F.3d 

1015, 1028 (10th Cir. 2013) (internal quotation marks omitted). 

The Johnson decision voided in part the definition of a qualifying “violent felony” 

used for sentence enhancement under the Armed Career Criminal Act (ACCA).  The 

problematic part of the definition is known as the “residual clause” and covers any crime 

“involv[ing] conduct that presents a serious potential risk of physical injury to another,” 

18 U.S.C. § 924(e)(2)(B)(ii).  In Johnson, the Supreme Court held that “imposing an 

increased sentence under the residual clause of the [ACCA] violates the Constitution’s 

guarantee of due process.”  135 S. Ct. at 2563.  And in Welch v. United States, 136 S. Ct. 

1257, 1268 (2016), the Court held that Johnson announced a new substantive rule that 

applies retroactively to cases on collateral review.   

The career offender guideline contains an identical residual clause for its 

definition of “crime of violence.”  See U.S. Sentencing Guidelines Manual § 4B1.2(a)(2) 

(U.S. Sentencing Comm’n 2015).  We recently extended Johnson’s reach to defendants 

seeking authorization who received enhanced sentences as career offenders based on the 

residual clause in § 4B1.2(a)(2).  See In re Encinias, 821 F.3d 1224, 1226 (10th Cir. 

2016) (per curiam) (concluding that challenge to career offender guideline was based on 
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Johnson because of “the similarity of the clauses addressed . . . and the commonality of 

the constitutional concerns involved”). 

 Mr. Washington, however, did not receive an increased sentence under the ACCA 

or the career offender provision of the guidelines.  The holding in Johnson is narrow and 

is limited to sentences that were increased under the residual clause; the Court expressly 

stated that its decision “does not call into question application of the [ACCA] to the four 

enumerated offenses, or the remainder of the [ACCA’s] definition of a violent felony.”  

135 S. Ct. at 2563.  Our decision in Encinias is likewise limited to sentences that were 

enhanced under the residual clause in the career offender guideline.  821 F.3d at 1225-26.  

Neither of the applicable circumstances for authorization addressed in Johnson or 

Encinias are present in Mr. Washington’s case.   

  In his motion, Mr. Washington argues that he is entitled to authorization because:  

“Witness tampering is not a crime of violence under Johnson, and my crime doesn’t fall 

under the force clause under the statu[t]e 1512, the statu[t]e states use or attempt to use 

physical force and my conduct doesn’t fall under the [definition] so it can only be viewed 

as a substantial risk of physical force being used.”  Mot. for Auth. at 4.  Although he 

attempts to link his challenge to his conviction for witness tampering to the Johnson 

decision, Mr. Washington cannot demonstrate the requisite connection between his claim 

and the new rule of constitutional law established in Johnson.   

 Mr. Washington was convicted under § 1512(a)(1)(A), which means he was found 

guilty of “attempt[ing] to kill another person, with intent to . . . prevent attendance or 

testimony of any person in an official proceeding.”  There is no reference to a “crime of 
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violence” that requires further definition nor is there any language that is similar to the 

residual clause language in the ACCA.  His claim challenging the constitutionality of the 

witness tampering statute is therefore not based on the holding in Johnson.   

 Mr. Washington has failed to make a prima facie showing that he is entitled to 

authorization to file a successive § 2255 motion based on the holding in Johnson.  

Accordingly, we deny his motion.  This denial of authorization “shall not be appealable 

and shall not be the subject of a petition for rehearing or for a writ of certiorari.”  

28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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