
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  PAMELA RAYE HOWELL,  
 
          Movant. 

 
No. 16-7075 

(D.C. Nos. 6:08-CV-00238-RAW-SPS & 
6:04-CR-00091-RAW-1) 

(E.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, LUCERO, and GORSUCH, Circuit Judges. 
_________________________________ 

Pamela Raye Howell, proceeding pro se, moves for authorization to file a second 

or successive 28 U.S.C. § 2255 motion challenging her conviction.  We deny 

authorization. 

I. Background 

In 2003, officers searched a mobile home and trailer on a rural property near 

Cookson, Oklahoma.  They found several firearms and materials used to manufacture 

methamphetamine.  Later that day, officers stopped a Cadillac heading toward the 

property.  In the Cadillac were Howell and Clonnie Layman, along with 

methamphetamine, manufacturing materials, and $3,400 in cash.  Shortly after Howell 

was released from custody, she was stopped again driving a van carrying thousands of 

pseudoephedrine tablets. 

As a result of these incidents, Howell was convicted of four offenses:  possession 

and distribution of a listed chemical (based on the pseudoephedrine tablets), possession 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

November 14, 2016 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 16-7075     Document: 01019720044     Date Filed: 11/14/2016     Page: 1     



2 
 

with intent to distribute methamphetamine (based on methamphetamine found in the 

Cadillac), attempt to manufacture methamphetamine (based on manufacturing materials 

found on the property), and possession of a firearm in furtherance of a drug trafficking 

crime (based on firearms found on the property).  The district court sentenced Howell to a 

total of 249 months in prison, and we affirmed her conviction and sentence on appeal.  

United States v. Howell, 199 F. App’x 697, 699 (10th Cir. 2006) (unpublished).  She 

subsequently filed a § 2255 motion alleging ineffective assistance of trial and appellate 

counsel, which the district court denied and we affirmed.  See United States v. Howell, 

573 F. App’x 795, 803 (10th Cir. 2014) (unpublished).  Howell now moves for 

authorization to file a second § 2255 motion. 

II. Discussion 

We may authorize a second or successive § 2255 motion only if Howell makes a 

prima facie showing of either:   

(1) newly discovered evidence that, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and 
convincing evidence that no reasonable factfinder would have found [her] 
guilty of the offense; or  

(2) a new rule of constitutional law, made retroactive to cases on collateral 
review by the Supreme Court, that was previously unavailable. 

§ 2255(h); see 28 U.S.C. § 2244(b)(3)(C) (“The court of appeals may authorize the filing 

of a second or successive application only if it determines that the application makes a 

prima facie showing that the application satisfies the requirements [for authorization].”).   

Howell argues that newly discovered testimony by Layman’s daughter, Seresa 

Kesselring, meets this demanding standard.  Kesselring testified at a hearing on Howell’s 
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first § 2255 motion in January 2011.  Howell suggests she first discovered the details of 

Kesselring’s testimony at the hearing, so the evidence is newly discovered.  We need not 

decide this issue, however, because the testimony is not sufficient to authorize a second 

or successive § 2255 motion in any event. 

 Kesselring testified that she visited Layman at the property where the contraband 

was found twice in the six months before he and Howell were arrested.  According to 

Kesselring, Layman lived at the property, but Howell did not.  Rather, Howell was just 

one of several women who visited the property.  This testimony is relevant to the charges 

of attempting to manufacture methamphetamine and possession of a firearm because 

those counts rely on Howell’s connection to the property where the contraband was 

found.  Specifically, evidence that Howell was not the only woman who visited the 

property weakens an inference we noted in our order denying Howell’s first § 2255 

motion—that women’s clothes and hygiene products found in the trailer on the property 

suggests “Howell regularly occupied the trailer,” Howell, 573 F. App’x at 803.  But there 

was other evidence tying Howell to the property.  For example, Howell and Layman were 

arrested while driving to the property the same day the contraband was found.  A bag at 

Howell’s feet contained VitaBlend, a cutting agent also found on the property.  Howell 

and Layman “were the only non-law enforcement individuals in the immediate vicinity of 

the property at the time, and there was testimony that [Howell] had been present at the 

property within the previous several days.”  Id. at 802-03.  There was also evidence that 

Howell had “exerted some control over access to the [property]” in the past.  Id. at 803.  

When viewed in light of the evidence as a whole, Kesselring’s testimony is not 
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“sufficient to establish by clear and convincing evidence that no reasonable factfinder 

would have found [Howell] guilty.”  § 2255(h)(1). 

 Howell also argues that Kesselring’s testimony regarding a shotgun found on the 

property contradicts the testimony of another witness, but impeachment evidence is not 

persuasive evidence of actual innocence.  See Stafford v. Saffle, 34 F.3d 1557, 1561-62 

(10th Cir. 1994).   

 Finally, Howell challenges the jury instructions for the firearms charge under 

Rosemond v. United States, 134 S. Ct. 1240 (2014).  To the extent she suggests 

Rosemond created a new rule of constitutional law that applies to her case, we disagree.  

Rosemond dealt with the statutory requirements for aiding and abetting an 18 U.S.C. 

§ 924(c) offense (specifically, using a gun in connection with a drug trafficking crime).  

See Rosemond, 134 S. Ct. at 1245.  It did not create a new rule of constitutional law.  See 

Montana v. Cross, 829 F.3d 775, 782 (7th Cir. 2016) (addressing a similar claim based on 

Rosemond, which it concluded was “based on a question of statutory interpretation,” not 

“the denial of a constitutional right”). 

For these reasons, we deny Howell’s motion for authorization.  This denial “shall 

not be appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 

Appellate Case: 16-7075     Document: 01019720044     Date Filed: 11/14/2016     Page: 4     


		Superintendent of Documents
	2016-11-15T20:32:47-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




