
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  CARLTON R. PIERCE,  
 
          Movant. 

No. 16-7094 
(D.C. No. 6:16-CV-00217-JHP-KEW) 

(E.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, O’BRIEN, and HOLMES, Circuit Judges. 
_________________________________ 

Carlton Pierce moves for authorization to file a second or successive 28 U.S.C. 

§ 2254 habeas application challenging his 2013 Oklahoma convictions for conspiracy to 

deliver a controlled dangerous substance (methamphetamine) and unlawful distribution 

of a controlled dangerous substance (methamphetamine).  Taking the motion as it comes 

before us, we deny authorization. 

For authorization, a movant must make a prima facie showing that his claims have 

not been presented in a prior application, and that they rely on “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court,” 

or on facts “that could not have been discovered previously through the exercise of due 

diligence” and that “if proven and viewed in light of the evidence as a whole, would be 

sufficient to establish by clear and convincing evidence that, but for constitutional error, 

no reasonable factfinder would have found [him] guilty of the underlying offense.”  

28 U.S.C. § 2244(b)(1), (2), (3)(C).  Mr. Pierce fails to meet these requirements.   
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Mr. Pierce seeks to pursue the same claims he brought in his first § 2254 

application.  The district court dismissed that application for failure to prosecute after he 

failed to pay the filing fee.  In his motion for authorization, Mr. Pierce states that the 

prison’s business office did not fulfill his request for payment, which he had properly 

submitted.  Asserting that he therefore was not at fault for the nonpayment of the filing 

fee, he asks this court to allow him to bring his claims as second or successive habeas 

claims.   

At this point, this court cannot review the dismissal of Mr. Pierce’s first § 2254 

application.  The dismissal order and accompanying judgment were entered on June 21, 

2016, and Mr. Pierce did not file a notice of appeal (which now would be untimely).  His 

failure to timely appeal deprives this court of jurisdiction to review the dismissal.  

See Bowles v. Russell, 551 U.S. 205, 214 (2007) (“[T]he timely filing of a notice of 

appeal in a civil case is a jurisdictional requirement.”).   

Further, our authority to authorize second or successive § 2254 claims is limited to 

the terms of § 2244(b).  We adopt Mr. Pierce’s approach and assume (without deciding) 

that he requires authorization.1  But the statutory terms doubly preclude granting such 

authorization.  First, § 2244(b)(1) bars authorization of previously presented claims.  If 
                                              

1  The Supreme Court has equated nonpayment of filing fees with a “dismissal . . . 
for technical procedural reasons,” Stewart v. Martinez-Villareal, 523 U.S. 637, 645 
(1998), and courts have held that dismissal for failure to pay a filing fee does not count as 
a first § 2254 application, see Haro-Arteaga v. United States, 199 F.3d 1195, 1196 
(10th Cir. 1999) (per curiam) (citing Benton v. Washington, 106 F.3d 162, 164-65 
(7th Cir. 1996)); see also Butz v. Mendoza-Powers, 474 F.3d 1193, 1194-95 (9th Cir. 
2007) (per curiam) (holding that a Fed. R. Civ. P. 60(b) motion challenging a dismissal 
for failure to pay the filing fee should not be treated as a second or successive § 2254 
application). 
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Mr. Pierce’s prior § 2254 application properly counts as a first application, then 

§ 2244(b)(1) would preclude the claims.  Second, the claims do not rely on new law or 

new facts, as required by § 2244(b)(2).  Accordingly, we must deny authorization. 

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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