
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: 
 
RICHARD WALTMAN,  
 
          Petitioner. 

 
 

No. 16-8005 
(D.C. No. 2:09-CV-00280-NDF) 

(D. Wyo.) 
_________________________________ 

ORDER 
_________________________________ 

Before GORSUCH, HOLMES, and MATHESON, Circuit Judges. 
_________________________________ 

After the district court entered summary judgment against him on one portion of a 

negligence claim, Richard Waltman sought, and was granted, dismissal of the other 

portion without prejudice.  The dismissal became problematic, however, because it made 

the district court’s judgment not final for purposes of appeal.  Since then, Mr. Waltman 

has tried several avenues to bring the summary-judgment ruling before this court.  See 

Waltman v. Ga.-Pac., LLC, 590 F. App’x 799, 803-07 (10th Cir. 2014) (unpublished) 

(describing Mr. Waltman’s attempts to obtain an appealable judgment); see also id. at 

813-14 (concluding that Fed. R. Civ. P. 54(b) was inapplicable because Mr. Waltman 

asserted only one claim).  He now seeks a writ of mandamus ordering the district court to 

“exercise [its] jurisdiction to resolve the un-adjudicated portion [of] Plaintiff’s negligence 

claim . . . in whatever manner [it] deems appropriate, so long as it results in entry of a 

final appealable judgment.”  Pet. at 2.   
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Mandamus is a “drastic remedy” reserved for “extraordinary circumstances.”  

In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1186 (10th Cir. 2009) (internal 

quotation marks omitted).  There are three conditions for the writ:  (1) the petitioner must 

have “no other adequate means” of relief; (2) the petitioner must show that his right to the 

writ is “clear and indisputable”; and (3) the court “must be satisfied that the writ is 

appropriate under the circumstances.”  Id. at 1187 (internal quotation marks omitted).  

“Only exceptional circumstances, amounting to a judicial usurpation of power, will 

justify the invocation of this extraordinary remedy.  Therefore we will grant a writ only 

when the district court has acted wholly without jurisdiction or so clearly abused its 

discretion as to constitute usurpation of power.”  Id. at 1186 (citation and internal 

quotation marks omitted).  “It is not appropriate to issue a writ when the most that could 

be claimed is that the district courts have erred in ruling on matters within their 

jurisdiction.”  Id. at 1187 (internal quotation marks omitted). 

We need not consider whether Mr. Waltman has an adequate alternative remedy, 

because he has failed to show that his right to the writ is clear and indisputable or that the 

writ is appropriate under the circumstances.  There is no clear path to relief in this 

situation.  As we stated previously, “[o]ur caselaw, unfortunately, does not definitively 

speak to what avenues are available after this court’s rejection of a defective Rule 54(b) 

certification.”  Waltman, 590 F. App’x at 817 n.13.  Moreover, as we recognized, 

“[w]hether a plaintiff dismisses his claims with versus without prejudice is a tactical 

choice with distinct consequences concerning appellate jurisdiction over any remaining 

claims.”  Id. at 815 n.12.  In deciding the numerous motions laid before it, the district 
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court denied relief not only as a matter of law, but in an exercise of its discretion.  At 

most, it could be argued that these denials were in error, which would not support 

extraordinary relief.  See In re Cooper Tire & Rubber Co., 568 F.3d at 1186-87.  On this 

record, the district court’s refusal to relieve Mr. Waltman of the consequences of his 

tactical decision does not constitute the “exceptional circumstances, amounting to a 

judicial usurpation of power,” that are necessary to grant a writ of mandamus.  Id. at 1186 

(internal quotation marks omitted).   

Mr. Waltman’s request for oral argument is denied.  The petition for a writ of 

mandamus is denied. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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