
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  MARVIN K. SHUE,  
 
          Movant. 

 
No. 16-8024 

(D.C. No. 2:14-CV-00082-NDF) 
(D. Wyo.) 

_________________________________ 

ORDER 
_________________________________ 

Before GORSUCH, BACHARACH, and MORITZ, Circuit Judges. 
_________________________________ 

Marvin K. Shue seeks authorization to file a second or successive petition for a 

writ of habeas corpus under 28 U.S.C. § 2254.  See id. § 2244(b)(2).  Mr. Shue pleaded 

guilty in a Wyoming state court to first degree sexual abuse of a minor under thirteen 

years of age.  Before sentencing, Mr. Shue, through his attorney, offered the victim’s 

mother $15,000.00 if she agreed to recommend to the sentencing court that he receive a 

suspended sentence.  The victim’s mother reported the offer to the authorities, and 

defense counsel was sanctioned.  For his part, Mr. Shue was sentenced in accord with his 

plea agreement to an indeterminate term of twelve to twenty-two years in prison. 

Mr. Shue filed his first § 2254 petition asserting three claims, including one 

alleging ineffective assistance based on his trial attorney’s misconduct.  The district court 

denied the claim on the merits, ruling that “[i]t is well-settled that Shue’s trial counsel’s 

representation was per se deficient because of his professional misconduct,” but Mr. Shue 

failed to show he was prejudiced by that misconduct.  Shue v. Warden, Wyo. Dep’t of 
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Corr. Medium Corr. Inst., No. 14-cv-00082-NDF, slip op. at 15 (D. Wyo. Oct. 15, 2014).  

The court denied Mr. Shue’s other claims as unexhausted and procedurally defaulted.  

Mr. Shue applied for a certificate of appealability (COA), but we denied his request and 

dismissed his appeal.  See Shue v. Hargett, No. 14-8078 (10th Cir. Feb. 2, 2015). 

Now in his motion for authorization, Mr. Shue appears to present the very same 

ineffective-assistance-of-counsel claim.  He does not describe his proposed claim, but he 

offers as “newly discover[ed] evidence” records from his trial attorney’s professional 

disciplinary proceedings and cites as a “new Federal Ruling” the district court’s 

observation that his attorney “was per se deficient because of his professional 

misconduct.”  Mot. for Auth. at 1 (internal quotation marks omitted).  Based solely on 

these materials, Mr. Shue asks us to authorize a second or successive § 2254 petition.1   

We may not authorize second or successive § 2254 claims that were presented in a 

previous habeas petition.  See 28 U.S.C. § 2244(b)(1).  Instead, proposed claims must 

rely on either “a new rule of constitutional law, made retroactive to cases on collateral 

review by the Supreme Court, that was previously unavailable,” or new facts that “could 

not have been discovered previously through the exercise of due diligence” and that “if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found the applicant guilty of the underlying offense.”  Id. § 2244(b)(2), 

(3)(C).   
                                              

1 Mr. Shue could also be attempting to resurrect one of his procedurally defaulted 
claims—viz., an unexhausted claim for ineffective assistance of appellate counsel.  That 
claim would suffer from the same defects discussed below. 
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Mr. Shue does not satisfy these requirements.  To the extent he seeks authorization 

to present a previously raised claim of ineffective assistance of counsel, we deny his 

request.  Id. § 2244(b)(1).  To the extent he proposes some other type of claim, he still 

fails to meet the authorization standards because the records from his trial attorney’s 

disciplinary proceedings do not constitute new, previously undiscoverable facts for 

purposes of § 2244(b)(2)(B).  Rather, his attorney’s public censure records were available 

in 2012, well before Mr. Shue filed his first § 2254 petition on April 17, 2014.  Nor does 

the district court’s observation that his attorney was “per se deficient” constitute a new, 

retroactive rule of constitutional law for purposes of § 2244(b)(2)(A).  Consequently, we 

deny Mr. Shue’s motion for authorization.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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