
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  
ANDREW JOHN YELLOWBEAR, JR., 
 
          Petitioner. 

 
No. 16-8060 

(D.C. No. 2:08-CV-00013-ABJ) 
(D. Wyo.) 

_________________________________ 

ORDER   
_________________________________  

Before KELLY, MATHESON, and McHUGH, Circuit Judges. 
_________________________________ 

Andrew John Yellowbear, Jr., proceeding pro se, seeks a writ of mandamus 

compelling the district court to find certain individuals in contempt of a 2008 consent 

decree in civil rights litigation Yellowbear brought against Wyoming prison officials.  

Because Yellowbear fails to demonstrate an entitlement to mandamus relief, we deny his 

petition. 

 In the prior litigation, the district court entered a consent decree in which 

Wyoming prison officials stipulated to maintain certain prison policies with respect to 

American Indian prisoners’ religious observance.  More specifically, the prison officials 

agreed “that an American Indian prisoner is permitted to possess up to four eagle feathers 

in his or her individual cell, and that these feathers may be kept as loose feathers or may 

be bound together with string, sinew, or beaded string.”  Yellowbear v. Lampert, 

No. 2:08-CV-00013-ABJ, slip op. at 2 (D. Wyo. July 29, 2008).  The consent decree 

provided further that American Indian prisoners could “possess a feather fan comprised 
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of more than four feathers but that these items will only be permitted for group activities 

and will not be stored in individual cells.”  Id. 

Yellowbear alleges he was deprived of his right under the consent decree to keep a 

four-feather eagle fan in his cell when he was transferred to solitary confinement.  He 

moved in the district court for an order under Fed. R. Civ. P. 70(e) finding certain prison 

officials in contempt of the consent decree.  The district court denied Yellowbear’s 

motion on May 18, 2016, ruling that the consent decree had not been violated because it 

allowed possession of a “feather fan” only for group activities.  Before learning of the 

district court’s order, Yellowbear supplemented his motion on May 19, 2016, stating that 

prison officials had provided him with his four-feather eagle fan to keep in his 

solitary-confinement cell, but that he continued to seek a contempt finding and damages 

for the period of deprivation.  Upon learning of the district court’s denial order, 

Yellowbear filed a motion under Fed. R. Civ. P. 60(a) on May 20, 2016, arguing that the 

court had overlooked language in the consent decree permitting him to keep in his cell up 

to four eagle feathers bound together.  That motion remains pending in the district court. 

In the interim, Yellowbear filed a petition for a writ of mandamus asking this court 

to direct the district court to enter a contempt order compelling the prison officials to give 

him his four-feather eagle fan and pay him damages.  “[A] writ of mandamus is a drastic 

remedy, and is to be invoked only in extraordinary circumstances.”  In re Cooper Tire & 

Rubber Co., 568 F.3d 1180, 1186 (10th Cir. 2009) (internal quotation marks omitted).  

We consider several factors in determining whether a writ of mandamus should issue, one 

of which is a “requirement that the party seeking the writ has no other adequate means to 
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secure the relief desired.”  United States v. Gundersen, 978 F.2d 580, 582 (10th Cir. 

1992) (internal quotation marks omitted).  “[More s]pecifically, mandamus cannot be 

used as a substitute for appeal.”  Id.  Thus, if an appeal is available, mandamus relief is 

not appropriate.  Id. 

Yellowbear fails to demonstrate that he has no other adequate means to secure the 

relief he desires, in particular, the ability to appeal the district court’s denial order.  We 

have held that, in the postjudgment stage of litigation, a contempt order imposing 

sanctions is final and appealable under 28 U.S.C. § 1291.  Consumers Gas & Oil, Inc. v. 

Farmland Indus., Inc., 84 F.3d 367, 370 (10th Cir. 1996).  Here, the district court denied 

Yellowbear’s motion seeking a contempt order.  But that order is likewise appealable in 

the postjudgment stage.  See Stotler & Co. v. Able, 870 F.2d 1158, 1163 n.4 (7th Cir. 

1989) (“Ordinarily, a judge’s refusal to hold a party in civil contempt of court is not an 

appealable final order.  However, when no other parts of the litigation remain to be 

resolved, this court has jurisdiction to hear an appeal of that issue.” (citation, internal 

quotation marks, and ellipsis omitted)).  Accordingly, mandamus relief is not available in 

this case. 

In appropriate circumstances, we will consider whether to construe a petition for a 

writ of mandamus as a notice of appeal.  See Gundersen, 978 F.2d at 583-84.  But we 

decline to do so here because Yellowbear’s time to appeal is tolled pending the district 

court’s ruling on his timely Rule 60(a) motion, see Fed. R. App. P. 4(a)(4)(A)(vi). 
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The petition for a writ of mandamus is denied.  We grant Yellowbear’s application 

to proceed in this matter without prepayment of fees and costs. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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