
UNITED STATES BANKRUPTCY APPELLATE PANEL 

OF THE TENTH CIRCUIT 

_________________________________ 

IN RE MICHAEL LYNN ROBERTSON, 
 
                     Debtor. 
__________________________________ 
 
BANNER BANK, formerly doing business in 
Utah as AmericanWest Bank or Far West 
Bank, 
 
                     Plaintiff - Appellee, 
 
v. 
 
MICHAEL LYNN ROBERTSON, 
 
                     Defendant - Appellant. 

BAP No. UT-17-034 
 
 
 
 

Bankr. No. 14-20984 
Adv. No. 14-2189 

Chapter 7 
 
 
 

ORDER DISMISSING APPEAL FOR LACK 
OF JURISDICTION 

 

_________________________________ 

Before CORNISH, JACOBVITZ, and HALL, Bankruptcy Judges. 
_________________________________ 

Appellant filed a Notice of Appeal on July 14, 20171 appealing the Order and Judgment 

Granting Plaintiff’s Motion for Summary Judgment and Excepting Debt from Discharge 

Pursuant to 11 U.S.C. § 523(a)(2)(B) and Denying Defendant’s Motion for Summary Judgment 

(the “Order”).2 The Court issued the Order to Show Cause Why Appeal Should Not Dismissed as 

Untimely on March 8, 2018, requiring Appellant Michael Lynn Robertson to provide a 

memorandum of law explaining why the appeal is not untimely.3 All parties have responded to 

the Court’s show cause order.  

                                              
1  BAP ECF No. 1. 
2  Bankr. ECF No. 115.  
3  BAP ECF No. 36.  
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The bankruptcy court entered the Order on March 30, 2017. The bankruptcy court docket 

indicates receipt of the Motion to Reconsider, Alter, or Amend the Judgment pursuant to Rule 

9023 on April 14, 2017 (the “Motion to Reconsider”)—fifteen days after entry of the Order.4 

The Court issued the show cause order because although Appellant filed a notice of appeal 

within fourteen-days of the entry of an order denying the Motion to Reconsider, Appellant did 

not timely file the underlying Motion to Reconsider to effectively preserve the time to file the 

notice of appeal.  

In his Memorandum of Law as to Jurisdiction,5 Appellant identifies the fourteen-day 

requirement to file a notice of appeal provided by Federal Rule of Bankruptcy Procedure 

8002(a)(1)6 and the effect of filing a post-judgment motion on the time to appeal. Specifically, 

Rule 8002(b)(1)(B) provides that upon the filing of a timely motion pursuant to Rule 9023, the 

time to file an appeal runs from the entry of the order disposing of such a motion. Rule 9023 

provides a timely motion to alter or amend a judgment must be filed within fourteen days of 

entry of the judgment.  

Appellant argues he timely filed the Motion to Reconsider because he deposited it in the 

United States mail, postage pre-paid on April 13, 2017—within fourteen-days of entry of the 

Order. Appellant equates “delivering custody of the document and depositing it in the United 

States post office” with filing the Motion to Reconsider.7 Therefore, Appellant argues he filed 

the Motion to Reconsider within fourteen days of entry of the Order to preserve the time to 

appeal pursuant to Rule 8002(b).  

                                              
4  Bankr. ECF No. 118.  
5  BAP ECF No. 37.  
6  Hereinafter referenced as “Rule” or “Rules.”  
7  Memorandum of Law as to Jurisdiction at 6. 
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A document to be filed under the Rules “shall be filed with the clerk in the district where 

the case under the Code is pending.”8 The general rule is that to be filed a document must be 

received by the clerk. The Rules provide limited exceptions to the general rule. For instance, 

Rule 5005(c) indicates where a document is erroneously delivered to various government entities 

affiliated with the bankruptcy court, the court may order that the document be deemed filed with 

the clerk. However, under Rule 5005(c)’s exception the document is deemed filed with the clerk 

as of the date it was received by the affiliated entity—not the date of mailing.9 A second 

exception found in Rule 8002(c)(1) provides an inmate confined to an institution timely files a 

notice of appeal “if it is deposited in the institution’s internal mail system on or before the last 

day for filing.”  

Rule 9006(e) provides service of any paper is complete upon mailing. However, service 

of a paper “cannot be equated with ‘filing’ a document” as the Rules “use the word ‘file’ to 

denote turning a document over to the court, while ‘serving’ a document relates to the act of 

providing that document to a party involved in the action.”10 

                                              
8  Fed. R. Bankr. P. 5005(a)(1).   
9  In re Wheatfield Bus. Park, LLC, 308 B.R. 463, 469 (9th Cir. BAP 2004) (holding 
document timely filed under Rule 5005(c) when received by United States Trustee).  
10  In re Wallace, 277 B.R. 351, 352 (Bankr. N.D. Ohio 2001) (citing Chrysler Motors Corp. 
v. Schneiderman, 940 F.2d 911, 914 (3d Cir. 1991)); Houston v. Lack, 487 U.S. 266, 274 (1988) 
(citing body of cases rejecting “the general argument that a notice of appeal is ‘filed’ at the 
moment it is placed in the mail . . . on the ground that receipt by the district court is required); 
Snyder v. Snyder, No. 97-1081, 1998 WL 58175, at *3 (10th Cir. Feb. 11, 1998) (“Mailing, 
however, does not constitute ‘filing’ under the Federal Rules of Civil Procedure.”); Dumitrascu 
v. Dumitrascu, No. 15-CV-561, 2017 WL 5241234, (N.D. Okla. Jan. 13, 2017) (“depositing a 
paper in the mail does not constitute filing under the Federal Rules of Civil Procedure.”); In re 
Nimz Transp., Inc., 505 F.2d 177, 179 (7th Cir. 1974) (“mailing alone does not constitute filing, . 
. . filing requires delivery and receipt by the property party.”); Kahler-Ellis Co. v. Ohio Turnpike 
Comm., 225 F.2d 922 (6th Cir. 1955) (depositing notice in the mail “is not a filing; only when 
the clerk acquires custody has [a document] been filed.”). 
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There is no exception to the general rule described above that applies to Appellant’s 

filing the Motion to Reconsider. Appellant’s act of placing his Motion to Reconsider in the mail 

does not constitute timely filing the motion. Accordingly, Appellant did not preserve the time to 

file a notice of appeal of the Order pursuant to Rule 9023 and this appeal is untimely. This Court 

treats “the timely filing of a notice of appeal pursuant to [11 U.S.C.] § 158(c)(2) and Rule 8002 

[as] a jurisdictional requirement that cannot be waived.”11 Therefore, the Court lacks jurisdiction 

to consider this appeal. 

Accordingly, it is HEREBY ORDERED that: 

1. This appeal is DISMISSED for lack of appellate jurisdiction; and  

2.  All deadlines pending in this appeal are terminated. 

For the Panel 

 
Blaine F. Bates 
Clerk of Court 

                                              
11  Kingsley Capital, Inc. v. Jones (In re Kingsley Capital, Inc.), 423 B.R. 344, 350 (10th 
Cir. BAP 2010); In re Latture, 605 F.3d 830, 836-37 (10th Cir. 2010) (adopting the BAP’s 
holding the time restrictions for filing an appeal are jurisdictional).  
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