
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: PAUL WAYNE SPENCE,  
 
          Movant. 

 
No. 17-1017 

(D.C. No. 1:16-CV-02933-LTB) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before HARTZ, PHILLIPS, and McHUGH, Circuit Judges. 
_________________________________ 

Paul Wayne Spence, proceeding pro se, moves for authorization to file a second or 

successive 28 U.S.C. § 2254 habeas application to challenge his 2000 Colorado 

conviction for sexual assault on a child—pattern of abuse.  We deny authorization. 

Mr. Spence has already unsuccessfully pursued relief under § 2254, so he must 

obtain this court’s authorization to file another § 2254 application.  See 28 U.S.C. 

§ 2244(b).  For authorization, he must show that his claim relies on “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable,” id. § 2244(b)(2)(A), or on facts that “could not have 

been discovered previously through the exercise of due diligence” and that “if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear and 

convincing evidence that, but for constitutional error, no reasonable factfinder would 

have found the [movant] guilty of the underlying offense,” id. § 2244(b)(2)(B).  His 
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burden is to make a prima facie showing that he meets § 2244(b)(2)’s requirements.  

Id. § 2244(b)(3)(C). 

Mr. Spence seeks to pursue two claims.  First, he asserts that his information was 

defective in that it failed to charge the predicate crime of sexual assault on a child.  

Second, he argues that his statute of conviction, Colo. Rev. Stat. § 18-3-405(1), is void, 

does not create a crime, and cannot be directed at him.  For both claims, he relies on the 

“new facts” test of § 2244(b)(2)(B).  Neither claim, however, actually involves new facts.  

Instead, these both are legal arguments, and as such, they do not meet the requirements of 

§ 2244(b)(2)(B).  This is true even though Mr. Spence alleges that he lacked legal 

training and did not discover the arguments earlier.  Further, although § 2244(b)(2)(A) 

allows a prisoner to rely on new legal arguments, these arguments are not new rules of 

constitutional law made retroactive by the Supreme Court, as explicitly required by 

§ 2244(b)(2)(A).   

Because Mr. Spence has failed to make a prima facie showing that his claims 

satisfy § 2244(b)(2), the motion for authorization is denied.  This denial of authorization 

“shall not be appealable and shall not be the subject of a petition for rehearing or for a 

writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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