
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

LAURA LISA RAMIREZ, as next friend 
of M.N.T., a minor child,  
 
          Plaintiff - Appellee, 
 
v. 
 
FIRST MERCURY INSURANCE 
COMPANY, a Delaware corporation,  
 
          Defendant - Appellant, 
 
and 
 
INTERNATIONAL SECURITY 
AGENCY, INC., a Texas corporation,  
 
          Defendant - Appellee. 

 
 
 
 
 

No. 17-1036 
(D.C. No. 1:16-CV-01000-JLK) 

(D.C. No. 1:16-CV-01151-JLK-MJW) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, HARTZ, and HOLMES, Circuit Judges. 
_________________________________ 

This matter is before us to determine whether we have jurisdiction to consider this 

appeal. First Mercury Insurance Company seeks to appeal the district court’s order 

granting Laura Ramirez’s motion to remand a garnishment proceeding to state court. 

Upon opening this appeal, the court ordered First Mercury to address (1) whether the 

remand order is appealable in light of 28 U.S.C. § 1447(d)’s bar on review, and (2) 

whether the appeal is timely. First Mercury responded that this court has jurisdiction. 
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Appellees Ramirez and International Security Agency, Inc. filed a response arguing that 

it does not. 

An order remanding a case to state court for lack of subject matter jurisdiction is 

not reviewable. See 28 U.S.C. § 1447(d) (“An order remanding a case to the State court 

from which it was removed is not reviewable on appeal or otherwise . . . .”). Though 

seemingly broad, the statutory prohibition on appellate review has been construed to 

apply only to remands based on lack of subject matter jurisdiction or a timely raised 

defect in removal procedure. Things Remembered, Inc. v. Petrarca, 516 U.S. 124, 127 

(1995) (noting that § 1447(d) must be read in pari materia with § 1447(c)). 

First Mercury argues that the remand order is appealable because a portion of the 

district court’s decision was based on the substance of a service of suit clause in an 

insurance policy. We need not decide whether the substance of the district court’s 

decision takes it out of § 1447(d)’s bar on review, because if the remand order was 

appealable, the notice of appeal was untimely. 

The timely filing of a notice of appeal is mandatory and jurisdictional. Bowles v. 

Russell, 551 U.S. 205, 214 (2007). In a civil case, the notice of appeal “must be filed with 

the district court clerk within 30 days after entry of the judgment or order appealed 

from.” Fed. R. App. P. 4(a)(1)(A). 

Here, the district court entered its order remanding the garnishment proceeding on 

October 12, 2016.1 Ms. Ramirez subsequently filed a motion for attorney’s fees incurred 

                                              
1 The remand order was filed as of October 7, 2016, but it was entered as defined 

by Fed. R. App. P. 4(a)(7) on October 12, 2016. 
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in seeking the remand, which the district court denied on December 30, 2016. First 

Mercury filed its notice of appeal on January 30, 2017. 

First Mercury contends that its notice of appeal was timely because the remand 

order did not become ripe for review until the district court ruled on Ms. Ramirez’s 

request for attorney’s fees. The decision on fees had no bearing on the finality of the 

remand order. “It is well settled that ‘a decision on the merits is a final decision for 

purposes of § 1291 whether or not there remains for adjudication a request for attorney’s 

fees attributable to the case.” American Soda, LLP, v. U.S. Filter Wastewater Group, Inc., 

428 F.3d 921, 925(10th Cir. 2005) (reviewing a remand order but dismissing for lack of 

jurisdiction the challenge to a fee order, which was not yet final).  

The cases upon which First Mercury relies are not to the contrary. See Martin v. 

Franklin Cap. Corp., 393 F.3d 1143, 1148 (10th Cir. 2004); Hart v. Wal-Mart Stores, 

Inc., 360 F.3d 674, 677 (7th Cir. 2004) (noting that the award of fees “is an 

independently appealable order”). In both cases, circuit courts considered the propriety of 

remand orders in evaluating whether the district courts had abused their discretion in 

deciding requests for attorney’s fees. The fee orders were the subject of the appeal; not 

the remand orders. 

If the remand order was reviewable, the time to appeal started to run upon its entry 

in the garnishment action on October 12, 2016, and First Mercury’s January 30, 2017 

notice of appeal was untimely. We lack jurisdiction to consider this appeal. 

We note for clarification that the garnishment proceeding was, for a time, 

consolidated with a related declaratory judgment action filed by First Mercury. However, 
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the remand order specifically stated that the garnishment proceeding “shall be SEVERED 

from the consolidation previously ordered and returned to [state court].” Nevertheless, 

the parties briefed Ms. Ramirez’s motion for attorney’s fees in the related declaratory 

judgment action, the district court entered its order denying fees in the declaratory 

judgment action, and First Mercury filed its notice of appeal from the remand order, in 

the declaratory judgment action. The declaratory judgment action is still proceeding in 

district court. This mixed docketing caused some confusion in the preliminary record and 

the party designations for this appeal. 

The clerk is directed to add both of the district court case numbers to the caption 

of this order and to forward this order to the district court for docketing in both district 

court cases. 

APPEAL DISMISSED. 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Jane K. Castro 
      Counsel to the Clerk 
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