
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: JOSEPH SAUL NEWLAND,  
 
          Movant. 

 
No. 17-1045 

(D.C. No. 1:16-CV-02642-LTB) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before KELLY, HOLMES, and BACHARACH, Circuit Judges. 
_________________________________ 

Joseph Saul Newland, a Colorado prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 habeas application to 

challenge his 2007 felony murder conviction.  We deny authorization.  

Mr. Newland has unsuccessfully pursued relief under § 2254, with the district 

court recently dismissing his application as time-barred.  See Newland v. Trani, 

No. 16-cv-02642-LTB, slip op. at 8 (D. Colo. Jan. 13, 2017) (unpublished).  That ruling 

counts as a decision on the merits.  See In re Rains, 659 F.3d 1274, 1275 (10th Cir. 2011) 

(per curiam).  Therefore, Mr. Newland cannot file another § 2254 application unless he 

obtains this court’s prior authorization.  See id.; 28 U.S.C. § 2244(b).   

For authorization, Mr. Newland must show that his claims were not previously 

presented, 28 U.S.C. § 2244(b)(1), and that they rely on “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable,” or on facts that “could not have been discovered previously through the 
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exercise of due diligence” and that “if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found the [movant] guilty of the 

underlying offense,” id. § 2244(b)(2)(A), (B).  The movant’s burden is to make a prima 

facie showing that the claims meet the statutory standard.  Id. § 2244(b)(3)(C). 

Mr. Newland seeks to bring claims for violations of the Fifth Amendment, the 

Sixth Amendment, and Article 6, Clauses 2 and 3 of the Constitution, all based on the 

prosecutor’s failure to present an indictment.  Mr. Newland admits, however, that he 

presented these claims in his prior habeas application and that the claims do not rely on a 

new rule of law or on newly discovered evidence.  A review of the habeas application 

filed in the district court in No. 16-cv-02642-LTB confirms that these are the same 

allegations that the district court dismissed as time-barred.  The claims therefore must be 

dismissed under § 2244(b)(1).  See Rains, 659 F.3d at 1275.  Moreover, even if 

Mr. Newland could overcome § 2244(b)(1), he could not satisfy § 2244(b)(2)(A) or (B) 

because he does not identify a new rule of law or any newly discovered evidence. 

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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