
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: DARREN K. CHANDLER,  
 
          Movant. 

 
No. 17-1061 

(D.C. No. 1:16-CV-03014-LTB) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, MATHESON and McHUGH, Circuit Judges. 
_________________________________ 

Darren K. Chandler, a Colorado prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 habeas application 

challenging his convictions for second degree assault, third degree assault, and child 

abuse.  We deny authorization.   

In 2010, Mr. Chandler unsuccessfully sought relief under § 2254.  He did not 

appeal from the denial of that habeas application.  Then, in 2016, Mr. Chandler filed a 

second § 2254 application in the district court, seeking to raise five claims of ineffective 

assistance of counsel and one claim that his sentence was constitutionally 

disproportionate.  The district court dismissed the 2016 application as an unauthorized 

second or successive § 2254 application.  See In re Cline, 531 F.3d 1249, 1252 (10th Cir. 

2008) (per curiam).  Mr. Chandler now moves for authorization of the same claims that 

he raised in the 2016 § 2254 application. 
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For authorization, Mr. Chandler must make a prima facie showing that his claim 

“relies on a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable,” 28 U.S.C. § 2244(b)(2)(A), or 

that “the factual predicate for the claim could not have been discovered previously 

through the exercise of due diligence” and those facts “if proven and viewed in light of 

the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that, but for constitutional error, no reasonable factfinder would have found 

[him] guilty of the underlying offense,” id. § 2244(b)(2)(B); see also id. § 2244(b)(3)(C). 

Mr. Chandler relies on Martinez v. Ryan, 566 U.S. 1, 9 (2012), which holds that 

“[i]nadequate assistance of counsel at initial-review collateral proceedings may establish 

cause for a prisoner’s procedural default of a claim of ineffective assistance at trial.”  

Martinez, however, does not state a rule of constitutional law.  See id. at 4, 9, 16 

(declining to make a constitutional ruling); In re Hensley, 836 F.3d 504, 507 (5th Cir. 

2016) (per curiam); Págan-San Miguel v. United States, 736 F.3d 44, 45 (1st Cir. 2013) 

(per curiam); Jones v. Ryan, 733 F.3d 825, 843 (9th Cir. 2013).  Further, the Supreme 

Court has not made Martinez retroactive to cases on collateral review.  See Hensley, 

836 F.3d at 507.  Mr. Chandler’s claims therefore do not satisfy § 2244(b)(2)(A).   

Mr. Chandler also states that the record did not exist until after his Colorado 

post-conviction proceeding.  He concedes, however, that “the evidence did exist as before 

and stemming from the actual events leading to the charge and conviction in trial.”  

Mot. at 6, 7, 9, 10, 11.  Because the underlying facts existed and could have been 
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discovered previously through the exercise of due diligence, Mr. Chandler’s claims fail to 

satisfy § 2244(b)(2)(B). 

Mr. Chandler’s motion to proceed without prepayment of costs or fees is denied as 

unnecessary.  The motion for authorization is denied.  This denial of authorization “shall 

not be appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E).   

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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