
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

 
 
ENCINO GARDENS APARTMENTS, 
INC.,  
 
          Plaintiff - Appellee, 
 
v. 
 
GALEN J. SMITH,  
 
          Defendant - Appellant. 
 
 

 
 
 
 
 
 
 

No. 17-2063 
(D.C. No. 1:16-CV-00055-MCA-KK) 

(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, MATHESON, and MORITZ, Circuit Judges. 
_________________________________ 

Pro se appellant Galen J. Smith seeks to appeal: (1) the district court’s March 28, 

2016 order granting Encino Gardens Apartments, Inc.’s motion for immediate remand 

and for sanctions; and (2) the district court’s March 31, 2017 order denying Mr. Smith’s 

motion for rehearing of the March 28, 2016 order. These orders remanded the case to 

state court and awarded Encino Gardens the attorneys’ fees and costs it incurred as a 

result of the removal, but did not fix the amount of fees or costs due Encino Gardens.  

This court issued an order to show cause, directing Mr. Smith to identify in writing 

any basis for its exercise of jurisdiction. Mr. Smith filed a memorandum of law in 
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response. Upon consideration of these materials, the record, and the applicable law, the 

court dismisses Mr. Smith’s appeal for the reasons stated below. 

First, an order remanding a case for lack of subject matter jurisdiction is not 

generally reviewable on appeal. See 28 U.S.C. § 1447(d) (“An order remanding a case to 

the State court from which it was removed is not reviewable on appeal or otherwise 

. . . .”). Indeed, this court has jurisdiction to review a remand order “only if (1) the 

remand was for a reason other than lack of subject matter jurisdiction or a defect in the 

removal procedure or (2) the ‘except’ clause of § 1447(d) gives [the court] jurisdiction 

because the case was removed under 28 U.S.C. § 1443 (governing certain civil rights 

cases).” Miller v. Lambeth, 443 F.3d 757, 759 (10th Cir. 2006). 

The district court held there was no federal jurisdiction over this case, and Mr. 

Smith has alleged no grounds permitting removal under 28 U.S.C. § 1443. Accordingly, 

this court lacks jurisdiction to review the remand order. See Miller, 443 at 759. 

Second, although an order awarding attorneys’ fees and costs for an improper 

removal is appealable, Topeka Housing Auth. v. Johnson, 404 F.3d 1245, 1248 (10th Cir. 

2005), it is neither final nor appealable “until it is reduced to a sum certain.” Am. Soda v. 

U.S. Filter Wastewater Group, Inc., 428 F.3d 921, 924 (10th Cir. 2005). The district 

court has not fixed the amount of fees and costs due appellee Encino Gardens 

Apartments, Inc. as a sanction for improper remand; accordingly, its award of fees and 

costs is neither final nor appealable at this juncture. See Am. Soda, 428 F.3d at 924-25. 

Accordingly, the court dismisses this appeal for lack of jurisdiction and denies any 

other relief Mr. Smith requests in his filings in this court. 
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APPEAL DISMISSED. 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Lisa A. Lee 
      Counsel to the Clerk 
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