
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  ERIC LAMONT JOHNSON,  
 
          Petitioner. 

No. 17-2066 
(D.C. Nos. 1:11-CV-00037-MV-LAM & 

1:03-CR-00477-MV-1) 
(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, PHILLIPS, and MORITZ, Circuit Judges. 
_________________________________ 

Eric Lamont Johnson was convicted of possessing a firearm during and in relation 

to a drug trafficking crime in violation of 18 U.S.C. § 924(c)(1)(A).  See United States v. 

Johnson, 376 F. App’x 858, 859 (10th Cir. 2010) (affirming conviction).  The district 

court found that Mr. Johnson was a career offender and enhanced his sentence under 

U.S. Sentencing Guidelines Manual (USSG) § 4B1.1 (U.S. Sentencing Comm’n).  

Following a number of other unsuccessful collateral challenges, he now seeks 

authorization to file a second or successive motion under 28 U.S.C. § 2255 challenging 

his career-offender enhancement on two grounds.  We deny authorization.   

To be eligible for authorization, Mr. Johnson must make a prima facie showing 

that his proposed § 2255 motion relies on either “(1) newly discovered evidence that, if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that no reasonable factfinder would have found [him] 

guilty of the offense,” or “(2) a new rule of constitutional law, made retroactive to cases 
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on collateral review by the Supreme Court, that was previously unavailable.”  28 U.S.C. 

§ 2255(h); see also id. § 2244(b)(3)(C).  Neither of the grounds he asserts satisfies these 

conditions.   

First, he claims his counsel was ineffective in failing to object to the use of a prior 

conviction for voluntary manslaughter as one of the two qualifying felonies for the 

career-offender enhancement under § 4B1.1.  He contends that use of this conviction was 

in violation of the categorical approach generally governing the qualification of prior 

convictions under the guideline.  He purports to rely on the newly-discovered-evidence 

provision in § 2255(h)(1) as the basis for authorizing this claim, but he does not cite any 

new evidence.  Instead, he asserts that he only recently discovered law supporting his 

claim, in particular the Supreme Court’s decision in Taylor v. United States, 495 U.S. 575 

(1990).  This line of argument is entirely inapposite.  Judicial decisions are not new 

evidence and thus cannot be relied on to satisfy § 2255(h)(1).  See, e.g., In re Smith, 

285 F.3d 6, 8 (D.C. Cir. 2002) (following In re Dorsainvil, 119 F.3d 245, 247 (3d Cir. 

1997)).  Nor does a challenge to a guideline enhancement of a sentence relate to guilt of 

the underlying offense, which is the exclusive focus of § 2255(h)(1).   

Second, Mr. Johnson claims his prior conviction for being a prisoner in possession 

of a weapon was improperly used as a predicate felony contrary to Mathis v. United 

States, 136 S. Ct. 2243 (2016), and Sawyer v. Smith, 497 U.S. 227 (1990), which he relies 

on for the new, retroactive rule of constitutional law to satisfy § 2255(h)(2).  But the 

holding in Mathis does not qualify as such a rule, see Holt v. United States, 843 F.3d 720, 

722 (7th Cir. 2016); In re Lott, 838 F.3d 522, 523 (5th Cir. 2016), and the holding in 
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Sawyer was issued twenty years before his first § 2255 motion.  He also refers to the 

recent deletion of the “residual clause” in § 4B1.2’s definition of “crime of violence” 

prescribing qualifying predicate offenses for the career-offender enhancement in § 4B1.1, 

see USSG App. C, amend. 798 (Supp. Aug. 1, 2016), suggesting that this invalidates his 

sentence.  But a guideline amendment is neither evidence of innocence nor a new rule of 

constitutional law and thus cannot be the basis for authorization under § 2255(h).  See 

United States v. Figueredo, 1998 WL 30269, at *2 (10th Cir. Jan. 9 1998) (unpublished); 

Clemons v. United States, 102 F. App’x 933, 935 (6th Cir. 2004).  To the extent he may 

also be invoking the holding in Johnson v. United States, 576 U.S.___, 135 S. Ct. 2551, 

2563 (2015), invalidating a similar residual clause in the Armed Career Criminal Act, the 

Supreme Court has made it clear that Johnson does not apply to the career-offender 

guideline, at least when, as here, sentencing took place after the guidelines were made 

advisory by United States v. Booker, 543 U.S. 220, 245 (2005).  See Beckles v. United 

States, 137 S. Ct. 886, 890, 894 (2017).  

Finally, Mr. Johnson broadly argues that his delay in presenting claims should be 

excused because his confinement has impeded his ability to raise them.  That is not a 

ground for authorization in § 2255(h).  And we note that the alleged difficulties did not 

prevent him from filing and prosecuting his initial § 2255 motion—after which he filed at 

least ten additional proceedings, including three more § 2255 motions, two petitions 

under 28 U.S.C. § 2241, one Rule 60(b) motion, and four motions for authorization under 

§ 2255(h).  
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We deny Mr. Johnson authorization to pursue the proposed § 2255 motion. This 

denial of authorization “shall not be appealable and shall not be the subject of a petition 

for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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