
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

IN THE MATTER OF THE SEARCH OF 
2124 ALTURA VERDE LN. NE, 
ALBUQUERQUE, NM 87110.    
 
------------------------------ 
 
DAVID WELLINGTON,  
 
          Movant - Appellant, 
 
v. 
 
UNITED STATES OF AMERICA,  
 
          Respondent - Appellee. 

 
 
 
 
 
 
 
 
 
 

No. 17-2205 
(D.C. No. 1:17-MR-00186-JHR-1) 

(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, BRISCOE, and BACHARACH, Circuit Judges. 
_________________________________ 

This case arises out of the search of David Wellington’s home pursuant to a search 

warrant authorized by a federal magistrate judge. Following the search, Mr. Wellington 

filed a motion with the district court seeking the return of property that was seized 

pursuant to the warrant. Mr. Wellington captioned his motion for the district court case 

that was created for the search warrant and related materials, a case type for which a 

district judge is not assigned. Naturally, the clerk filed Mr. Wellington’s motion in the 

case for which it was captioned. Before the motion was decided, Mr. Wellington filed a 

civil suit against the agents who allegedly executed the search pursuant to Bivens v. Six 
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Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971). To date, 

criminal charges have not been filed against Mr. Wellington. 

On October 10, 2017, the magistrate judge assigned to the warrant matter 

dismissed Mr. Wellington’s motion for return of property without prejudice. The 

magistrate judge concluded he lacked jurisdiction to rule on Mr. Wellington’s motion 

because the judge was not proceeding with the consent of the parties following 

designation by a district judge pursuant to 28 U.S.C. § 636(c), and there was no district 

judge assigned to the matter to act on a report and recommendation in accordance with 28 

U.S.C. § 636(b)(1). The magistrate judge indicated that Mr. Wellington could refile the 

motion as a separate civil action or seek to amend his complaint in the Bivens suit to raise 

his claim there. Mr. Wellington appeals the magistrate judge’s order. 

Upon opening the appeal, this court issued an order to Mr. Wellington to address 

appellate jurisdiction because we do not have jurisdiction to review an order entered by a 

magistrate judge unless the magistrate judge was proceeding with the consent of the 

parties following designation by a district judge pursuant to 28 U.S.C. § 636(c). See 

Phillips v. Beierwaltes, 466 F.3d 1217, 1222 (10th Cir. 2006). In response, Mr. 

Wellington does not contend that we have appellate jurisdiction in this case. Rather, he 

argues that by docketing his motion in a case type for which a district judge is not 

assigned and then assigning it to a magistrate judge who lacked authority to rule on it, the 

district court’s procedure has precluded any judge with authority from ever ruling on the 

merits of his motion. Accordingly, he asks that his notice of appeal be treated as a 

petition for a writ of mandamus. 
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The government responds that mandamus is not an appropriate remedy in this case 

because the district court has not refused to exercise jurisdiction it has a duty to exercise 

and because Mr. Wellington has not established that he is entitled to the writ.  

Though not ordered to do so by the court, Mr. Wellington has submitted a reply to 

the government’s response, which we accept for filing and have considered. He argues 

that the possibility of summary dismissal of this appeal demonstrates that he has suffered 

an injury not correctable on appeal. He also contends the government has not offered any 

legal authority establishing that he has an adequate means to attain the relief he desires 

through a different legal procedure. We are not persuaded. 

“[A] writ of mandamus is used only to confine an inferior court to a lawful 

exercise of its prescribed jurisdiction or to compel it to exercise its authority when it is its 

duty to do so.” In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1186 (10th Cir. 2009) 

(internal quotations omitted). It is a drastic remedy “to be invoked only in extraordinary 

circumstances.” Id. Before a writ may issue the party seeking the writ “must have no 

other adequate means to attain the relief he desires.” Id. at 1187.  

The magistrate judge dismissed Mr. Wellington’s motion for return of property 

without prejudice so that he could file a separate civil action seeking the return of his 

property, see e.g., Matter of Search of Premises Known as 6455 S. Yosemite, Englewood, 

Colo., 897 F.2d 1549, 1553 (10th Cir. 1990); Matter of Search of Kitty’s East, 905 F.2d 

1367, 1370 (10th Cir. 1990); Matter of Search of Scranton Hous. Auth., 487 F. Supp. 2d 

530, 533 (M.D. Pa. 2007), or seek to amend his Bivens complaint to raise his claim for 

return of property there, see Fed. R. Civ. P. 15(a). Mr. Wellington has not addressed why 
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these procedural alternatives, proposed by the magistrate judge, are an inadequate  means 

of obtaining the relief he seeks. Moreover, we do not see how it would be appropriate to 

issue a writ of mandamus to the magistrate judge in this case given the jurisdictional 

limits on the judge’s authority. 

We dismiss this appeal from a magistrate judge’s order for lack of appellate 

jurisdiction and we deny Mr. Wellington’s alternative request for a writ of mandamus. 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Jane K. Castro 
      Counsel to the Clerk 
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