
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  MICHAEL C. PEACH,  
 
           Movant. 

 
No. 17-3058 

(D.C. Nos. 5:98-CV-03277-MLB & 
6:95-CR-10052-JTM-1) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, EBEL, and McHUGH, Circuit Judges. 
_________________________________ 

Michael C. Peach, a federal prisoner proceeding pro se, moves for authorization to 

file a second or successive 28 U.S.C. § 2255 motion to challenge his convictions for 

possession of crack cocaine with intent to distribute, using or carrying a firearm during 

and in relation to a drug-trafficking offense, and robbery.  We deny authorization. 

This is Mr. Peach’s fifth motion for authorization.  We summarized his procedural 

history in deciding his fourth motion and need not repeat that here.  See In re Peach, 

No. 16-3273, slip op. at 1-2 (10th Cir. Sept. 21, 2016) (unpublished).  With regard to that 

fourth motion, we denied authorization to bring a claim that a prosecution witness, 

Detective Fettke, committed perjury in testifying about a conversation he had with 

Mr. Peach.  See id. at 2-3.  Mr. Peach proceeded under § 2255(h)(1), which requires him 

to show that his claims rely on “newly discovered evidence that, if proven and viewed in 

light of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that no reasonable factfinder would have found [him] guilty of the offense.”  
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For his newly discovered evidence, he pointed to certain Freedom of Information Act 

(FOIA) responses from the City of Wichita and the United States Department of Justice.  

We held that Mr. Peach had failed to submit new evidence to support his contention that 

Detective Fettke had committed perjury.  In re Peach, No. 16-3273, slip op. at 2. 

In this fifth motion, Mr. Peach again relies on § 2255(h)(1) and, it appears, the 

same FOIA responses he previously submitted.  He asserts that his counsel was 

ineffective in failing to (1) secure the FOIA responses for trial; (2) conduct adequate 

pre-trial discovery, including investigating Detective Fettke’s testimony; (3) challenge 

the detective’s testimony at trial; (4) determine that the drug quantities involved were 

consistent with personal use/simple possession; and (5) object to Jury Instructions 12 

and 13.  But the FOIA responses do not establish that “no reasonable factfinder would 

have found [Mr. Peach] guilty” of his drug, firearms, and robbery offenses, as required by 

§ 2255(h)(1).  Further, because the FOIA responses were available to Mr. Peach before 

his fourth motion for authorization, they no longer constitute “newly discovered 

evidence” within the meaning of § 2255(h)(1).  See In re Williams, 364 F.3d 235, 240 

(4th Cir. 2004) (“[A] successive [pre-filing authorization (PFA)] motion must present 

claims that rely, at least in part, on evidence or Supreme Court decisions that the 

applicant could not have relied on in his last PFA motion.”); Bennett v. United States, 

119 F.3d 470, 472 (7th Cir. 1997) (holding that a decision is not newly available when it 

was issued before a prior motion for authorization).        

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 
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certiorari.”  28 U.S.C. § 2244(b)(3)(E).  We reiterate the warning we issued in denying 

the fourth motion for authorization.  If Mr. Peach files a future motion for authorization 

concerning these same underlying convictions and sentences in which he presents 

arguments in favor of authorization substantially similar to those presented here, the 

Clerk shall dismiss the motion for authorization without further notice.    

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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