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FOR THE TENTH CIRCUIT 
_________________________________ 

In re: MONTGOMERY CARL AKERS,  
 
          Petitioner. 
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(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before KELLY, PHILLIPS, and McHUGH, Circuit Judges. 
_________________________________ 

Montgomery Carl Akers is a federal prisoner serving a 327-month sentence for 

wire fraud committed while he was imprisoned for bank fraud.  See United States v. 

Akers, 261 F. App’x 110, 111-12 (10th Cir. 2008) (affirming sentence).  He has now filed 

a petition for a writ of mandamus directing the presiding district judge to rule on a motion 

to recuse herself in connection with the latest of Akers’ numerous collateral attacks on his 

conviction.  We deny the petition.   

 A brief summary of Akers’ repetitious post-judgment efforts to remove the 

district judge from his case will put the present matter in context.  In 2007, he filed a 

motion for relief under Fed. R. Crim. P. 35 with a motion to recuse the district judge for 

allegedly colluding with others to bring about his conviction (by plea).  See United States 

v. Akers, 317 F. App’x 798 (10th Cir. 2009) (dismissing appeal from denial of motions).  

In 2009, he filed a motion for relief under 28 U.S.C. § 2255 with another motion to 

recuse the district judge, again alleging the judge had conspired with others—now 
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including Akers’ appointed counsel—to convict him.  See United States v. Akers, 384 F. 

App’x 758 (10th Cir. 2010) (denying certificate of appealability and dismissing appeal 

from denial of motions).  In 2010, he filed a motion to vacate all rulings made in the case 

by the district judge based on similar allegations of conspiracy.  See United States v. 

Akers, 426 F. App’x 651 (10th Cir. 2011) (denying certificate of appealability and 

dismissing appeal from denial of motion).  In 2013, after additional filings prompted the 

district court to order filing restrictions and sanctions, Akers unsuccessfully argued that 

the district court’s order was invalid due to bias.  See United States v. Akers, 561 F. 

App’x 769 (10th Cir. 2014) (affirming order over bias challenge).   

Finally, on January 23, 2017, Akers filed the motion underlying his current 

mandamus petition:  a combined motion to reopen his § 2255 proceedings and to recuse 

the district judge based on her participation in the same alleged conspiracy, which he 

claimed constituted a fraud upon the court.  The district court issued an order directing 

Akers to show cause, on or before May 12, 2017, why he should not be sanctioned, 

pursuant to its 2013 order, for filing the repetitious motion.  Akers has now filed the 

instant mandamus petition asking this court to intercede and remove the district judge 

from the case.   

Recusal can be a proper object for mandamus relief, but the heightened standard 

for such relief requires the petitioner to demonstrate that his right to the writ is clear and 

indisputable.  Nichols v. Alley, 71 F.3d 347, 350 (10th Cir. 1995).  In addition, “the court, 

in the exercise of its discretion, must be satisfied that the writ is appropriate under the 
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circumstances.”  In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1187 (10th Cir. 2009).   

The circumstances summarized above do not warrant this court’s intervention.  The 

underlying allegations have been repeatedly considered and rejected.  Moreover, the 

district court has yet to rule on the combined motion or the pending show-cause matter.  

And the four months that have passed from the filing of the combined motion do not 

constitute delay of a sort that would justify interference by this court.  Compare Johnson 

v. Rogers, 917 F.2d 1283, 1284-85 (10th Cir. 1990) (holding fourteen-month delay in 

ruling on habeas petition, based solely on docket congestion, warranted mandamus relief) 

with In re Gomez-Olivas, 10 F. App’x 667, 668 (10th Cir. 2001) (holding six-month 

delay in ruling on § 2255 motion insufficient to warrant mandamus relief under Rogers).    

The petition for a writ of mandamus is denied.  Akers’ motion for leave to proceed 

without prepayment of the filing fee is granted and he is reminded of his continuing 

obligation to fully pay the fee.   

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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