
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: SCOTT CROWTHER,  
 
          Petitioner. 

 
No. 17-4058 

(D.C. No. 2:07-CV-00194-TC) 
(D. Utah) 

_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, BRISCOE and HOLMES, Circuit Judges. 
_________________________________ 

The State of Utah, through prison warden Scott Crowther, petitions this court for a 

writ of mandamus ordering the district court to rescind its order granting an evidentiary 

hearing to determine the actual innocence of Von Lester Taylor, a Utah prisoner under a 

death sentence.  The State argues the district court clearly abused its discretion because 

the hearing is futile — any evidence Mr. Taylor presents cannot prove him actually 

innocent of accomplice liability even though it may prove him innocent of principal 

liability.  

We grant a writ of mandamus only in “exceptional circumstances[,] . . . when the 

district court has acted wholly without jurisdiction or so clearly abused its discretion as to 

constitute usurpation of power.”  In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1186 

(10th Cir. 2009) (internal quotation marks omitted).  “Mandamus is not the same as, nor 

is it a substitute for, a direct appeal.”  In re Motor Fuel Temperature Sales Practices 

Litig., 641 F.3d 470, 487 (10th Cir. 2011).  Therefore, “[t]here must be more than what 
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we would typically consider to be an abuse of discretion in order for the writ to issue.”  

Cooper Tire, 568 F.3d at 1186.  The petitioner must show it has “no other adequate 

means to attain the relief [it] desires” and its “right to the writ is clear and indisputable.”  

Id. at 1187 (internal quotation marks omitted).  Further, this court, “in the exercise of its 

discretion, must be satisfied that the writ is appropriate under the circumstances.”  Id. 

(internal quotation marks omitted).   

All of the issues the State identifies can be addressed on appeal once the matter is 

finalized.  Though the State contends the evidentiary hearing impinges on its sovereign 

interests, requiring the State to participate in habeas proceedings and wait to appeal (if it 

loses) does no such thing.  In particular, the district court’s action does not impose a 

hardship on the State that cannot be rectified (if unlawful) on appeal.  Thus, the State 

cannot show it has no other means to obtain the relief it desires.  See id. at 1187.  

Accordingly, we deny the petition. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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