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UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  STEVEN FISHMAN,  
 
          Movant. 

 
No. 17-5009 

(D.C. Nos. 4:12-CV-00607-CVE-TLW & 
4:07-CR-00195-CVE-4) 

(N.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, BRISCOE, and McHUGH, Circuit Judges. 
_________________________________ 

Steven Fishman, proceeding pro se, moves for authorization to file a second or 

successive 28 U.S.C. § 2255 motion to challenge his 2009 convictions under 18 U.S.C. 

§§ 1349 and 1956(h).  We deny authorization. 

For authorization, a movant’s claims must rely on “newly discovered evidence 

that, if proven and viewed in light of the evidence as a whole, would be sufficient to 

establish by clear and convincing evidence that no reasonable factfinder would have 

found [him] guilty of the offense,” 28 U.S.C. § 2255(h)(1), or on “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable,” id. § 2255(h)(2).  Relying on § 2255(h)(2), 

Mr. Fishman seeks to bring a claim of a Fifth Amendment violation (self-incrimination) 

during pre-trial proceedings (testimony before the grand jury) pursuant to Vogt v. City of 

Hays, 844 F.3d 1235, No. 15-3266 (10th Cir. Jan. 4, 2017). 
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In Vogt, this court held that the right against self-incrimination is more than a trial 

right, see id., slip op. at 13, and concluded that by alleging that compelled statements had 

been used in a probable cause hearing, the plaintiff had adequately pleaded a Fifth 

Amendment violation, see id., slip op. at 25.  Mr. Fishman argues that Vogt states a new 

rule of Tenth Circuit law that was previously unavailable. 

Even assuming that Vogt announced a new rule of constitutional law, the statute 

requires “a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court.”  28 U.S.C. § 2255(h)(2) (emphasis added).  “[U]nder this 

provision, the Supreme Court is the only entity that can make a new rule retroactive.  The 

new rule becomes retroactive, not by the decisions of the lower court or by the combined 

action of the Supreme Court and the lower courts, but simply by the action of the 

Supreme Court.”  Tyler v. Cain, 533 U.S. 656, 663 (2001) (brackets and internal 

quotation marks omitted).  Because the Supreme Court has not made Vogt’s rule 

retroactive to cases on collateral review, Vogt does not meet the test for authorization 

under § 2255(h)(2).   

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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