
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

ELBERT KIRBY, JR.; KAY KIRBY,  
 
          Plaintiffs - Appellants, 
 
v. 
 
RICHARD DALE WHITE, JR.; KARA 
PRATT; BARBER & BARTZ, PC; 
ASSET AQUISITION GROUP, LLC,  
 
          Defendants - Appellees. 

 
 
 
 

No. 17-5014 
(D.C. No. 4:15-CV-00034-JHP-TLW) 

(N.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, MATHESON, and MORITZ, Circuit Judges. 
_________________________________ 

This court lacks jurisdiction over this appeal because the notice of appeal was filed 

late.  

Judgment was entered on December 30, 2016, and the notice of appeal was filed 

on January 31, 2017. The plaintiffs also filed a motion for rehearing on January 31.  

In a civil case, in which the United States is a not party, a notice of appeal must be 

filed within 30 days of entry of judgment. See 28 U.S.C. § 2107(a) (a notice of appeal in 

a civil matter must be filed within 30 days of entry of judgment); Fed. R. App. P. 

4(a)(1)(A) (same). Here, that was Monday, January 30, 2017. A timely notice of appeal 

in a civil case is both mandatory and jurisdictional. See Bowles v. Russell, 551 U.S. 205, 
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209, 213 (2007). The motion for rehearing did not suspend the time to appeal from the 

judgment because it was not filed within the time set forth in Fed. R. App. P. 4(a)(4)(A).  

In their response to this court’s order directing the plaintiffs to address the 

jurisdictional issue, they argue that because they mailed the notice of appeal and the 

motion for rehearing within the time limits set forth in the statutes and rules, that their 

appeal is timely. This argument is without merit. Only individuals who are confined in an 

institution are entitled to benefit from the mailbox rule. See Fed. R. App. P. 4(c); see also 

Houston v. Lack, 487 U.S. 266, 273-74 (1988) (“[T]he lack of control of pro se prisoners 

over delays extends much further than that of the typical civil litigant; pro se prisoners 

have no control over delays between the prison authorities’ receipt of the notice and its 

filing, and their lack of freedom bars them from delivering the notice to the court clerk 

personally.”); id. at 275 (noting the rejection of the mailbox rule in contexts other than 

those involving pro se prisoners). 

Because the appeal was filed more than 30 days after entry of judgment, this court 

lacks jurisdiction. APPEAL DISMISSED. 

  

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Ellen Rich Reiter 
      Jurisdictional Attorney 
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