
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  JOHN A. MOSIER,  
 
          Movant. 

No. 17-5065 
(D.C. No. 4:16-CV-00067-JED-FHM) 

(N.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, PHILLIPS, and MORITZ, Circuit Judges. 
_________________________________ 

John A. Mosier pled guilty to first-degree murder and was sentenced to life 

imprisonment pursuant to a plea agreement reached on the seventh day of his capital trial 

in Oklahoma state court.  He now seeks authorization to file a second or successive 

habeas corpus petition challenging the validity of his plea and conviction on the grounds 

that the trial court (1) did not place him under oath for the plea colloquy and (2) failed to 

obtain a factual basis for his plea.  We deny authorization.   

Mr. Mosier bases his request for authorization on the newly-discovered-evidence 

provision in 28 U.S.C. § 2244(b)(2).  This requires him to make a prima facie showing 

that the factual predicate for his claims “could not have been discovered previously 

through the exercise of due diligence” and “if proven and viewed in light of the evidence 

as a whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found [him] guilty of the 

underlying offense.”  Id. § 2244(b)(2)(i), (ii); see also id. § 2244(b)(3)(C).  He has not 

satisfied either of these requirements.  The omissions for which he seeks relief occurred 
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in his presence at the change-of-plea hearing, so it can hardly be said that he could not 

have discovered them prior to pursuing his first habeas petition.  He may not have been 

aware of their alleged legal import, but a belated realization that known (or discoverable) 

facts might support a collateral attack does not transform old facts into new facts.  Nor do 

the cited omissions, whatever support they might provide for a constitutional challenge to 

his plea, satisfy the distinct requirement of showing that a jury would not have found him 

factually guilty of the offense on the evidence presented at trial.  See In re Barrett, 840 

F.3d 1223, 1227 (10th Cir. 2016) (when addressing newly discovered evidence offered in 

support of authorization, “our concern is not with the merits of Defendant’s claim . . . but 

solely with whether he has proffered newly discovered evidence that, if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish . . . that no 

reasonable factfinder would have found him guilty of the challenged offenses” (brackets 

and internal quotation marks omitted)).   

The request for authorization is denied.  Mr. Mosier’s associated motion for 

appointment of counsel is denied as moot.  The denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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