
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: BIGLER JOBE STOUFFER, II,  
 
          Movant. 

No. 17-6016 
(D.C. No. 5:07-CV-01312-C) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, LUCERO and MATHESON, Circuit Judges. 
_________________________________ 

Movant Bigler Jobe Stouffer, II, an Oklahoma prisoner proceeding through 

counsel, seeks an order authorizing him to file a second or successive capital habeas 

application under 28 U.S.C. § 2254 in the district court so he may assert a claim for relief 

based on Hurst v. Florida, ___ U.S. ___, 136 S. Ct. 616 (2016).1  See 28 U.S.C. 

§ 2244(b)(3).  To obtain authorization, Movant must make a prima facie showing that his 

claim meets the gatekeeping requirements of 28 U.S.C. § 2244(b).  Case v. Hatch, 

731 F.3d 1015, 1027-29 (10th Cir. 2013).  Because Movant has failed to make this 

showing, we deny authorization. 

After being convicted of first-degree murder and shooting with intent to kill, 

see Stouffer v. Reynolds, 168 F.3d 1155, 1158 (10th Cir. 1999), Movant successfully 

pursued relief under § 2254, Stouffer v. Reynolds, 214 F.3d 1231, 1232, 1235 (10th Cir. 

2000).  On retrial, however, a jury again convicted Movant of first-degree murder and 

                                              
1 Pursuant to 18 U.S.C. § 3006A, the Federal Public Defender for the Districts of 

Colorado and Wyoming is appointed as counsel for Bigler Jobe Stouffer, II, effective 
nunc pro tunc to the date the Motion for Authorization was filed in this court. 
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shooting with intent to kill.  See Stouffer v. Trammell, 738 F.3d 1205, 1211 n.1 (10th Cir. 

2013).  Movant has been unsuccessful in challenging the new judgment under § 2254.  

Stouffer v. Duckworth, 825 F.3d 1167, 1170, 1183 (10th Cir.) (affirming denial of 

previously remanded claim), petition for cert. filed (U.S. Dec. 30, 2016) (No. 16-7405); 

Stouffer v. Trammell, 738 F.3d at 1211, 1229-30 (affirming denial of three claims while 

remanding one claim for evidentiary hearing).  Movant now seeks authorization to file a 

second or successive § 2254 application. 

We may authorize a successive claim when “the claim relies on a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable.”  28 U.S.C. § 2244(b)(2)(A).  Movant contends that 

Hurst announced a new rule of constitutional law that “also warrants retroactive 

application,” Mot. for Authorization at 2, and invites this court to hold as such.  But 

“whether, in our view[] a new rule warrants retroactive application . . . is not the proper 

inquiry for purposes of § 2244(b)(2)’s gatekeeping requirements.”  In re Jones, 

No. 17-6008, slip op. at 4 (10th Cir. Feb. 10, 2017) (per curiam).  “[T]he Supreme Court 

is the only entity that can ‘ma[k]e’ a new rule retroactive.”  Tyler v. Cain, 533 U.S. 656, 

663 (2001).  And as we held in In re Jones, slip op. at 4, the Supreme Court has not made 

its decision in Hurst retroactively applicable to cases on collateral review.  Movant 

therefore does not meet the requirements of § 2244(b)(2)(A). 
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The Motion for Authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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