
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ROBERTO BARRIO,  
 
          Movant. 

 
No. 17-6025 

(D.C. Nos. 5:05-CV-00645-R & 
5:00-CR-00025-R-2) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, LUCERO, and MORITZ, Circuit Judges. 
_________________________________ 

Roberto Barrio moves for authorization to file a second or successive motion 

under 28 U.S.C. § 2255.  We deny authorization. 

Mr. Barrio was convicted in 2000 of numerous drug-related offenses, specifically: 

conspiracy to possess with intent to distribute and distribution of crack cocaine, powder 

cocaine and PCP, in violation of 21 U.S.C. §§ 841(a)(1) and 846 (Count 1); multiple 

counts of causing interstate travel in aid of unlawful activity, in violation of 18 U.S.C. 

§ 1952(a)(3); and multiple counts of using a telephone to facilitate cocaine distribution, in 

violation of 21 U.S.C. § 843(b).  Mr. Barrio was sentenced to a mandatory life sentence 

on Count 1 and concurrent imprisonment terms of 60 or 48 months on each of the other 

counts. 

After we affirmed his convictions and sentences on appeal, see United States v. 

Barrio, 41 F. App’x 169, 177 (10th Cir. 2002), Mr. Barrio moved unsuccessfully to 

vacate, set aside, or correct his sentence under 28 U.S.C § 2255.  He filed another § 2255 
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motion in the district court in June 2016.  The district court held it lacked jurisdiction to 

consider that motion because it was second or successive and had not been authorized by 

this court.  The district court also declined to transfer Mr. Barrio’s motion to this court.  

Mr. Barrio subsequently sought authorization with this court, which we denied.  He again 

seeks authorization to file a second or successive § 2255 motion challenging his sentence. 

To obtain authorization, Mr. Barrio’s proposed § 2255 motion must rely on 

“(1) newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the [challenged] offense,” or 

“(2) a new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable.”  28 U.S.C. § 2255(h).  Mr. Barrio must 

make a prima facie showing that he can satisfy one of these gate-keeping requirements.  

See In re Shines, 696 F.3d 1330, 1332 (10th Cir. 2012) (per curiam); see also 28 U.S.C. 

§ 2244(b)(3)(C). 

Mr. Barrio invokes § 2255(h)(2), pointing to the Supreme Court’s holding in 

Mathis v. United States, 136  S. Ct. 2243 (2016).  Mathis addressed how courts determine 

whether a defendant’s prior conviction for burglary, arson, or extortion qualifies as a 

violent felony under the Armed Career Criminal Act (ACCA).  Id. at 2247–48.  The 

Court applied the longstanding rule “that the prior crime qualifies as an ACCA predicate 

if, but only if, its elements are the same as, or narrower than, those of the generic 

offense.”  Id. at 2247.  In doing so, it rejected an exception to that rule in cases where the 
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statute of conviction “lists multiple, alternative means of satisfying one (or more) of its 

elements.”  Id. at 2248.   

The Mathis decision does not involve a new rule of law; it involves the use of 

established precedent to resolve an issue of statutory construction.  See id. at 2251 

(referring to “longstanding principles” and noting the case was resolved based on prior 

precedent announced “more than a quarter century ago”); Dawkins v. United States, 

829 F.3d 549, 551 (7th Cir. 2016) (per curiam) (calling Mathis a case of statutory 

interpretation).  Thus, Mr. Barrio cannot bring a second or successive § 2255 motion 

based on Mathis.  And, in any event, the Supreme Court has not made the rule in Mathis 

retroactive on collateral review.   

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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