
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  GLEN DALE HAMMON,  
 
          Movant. 

No. 17-6045 
(D.C. No. 5:04-CV-01007-HE) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before PHILLIPS, EBEL, and MORITZ, Circuit Judges. 
_________________________________ 

 Glen Dale Hammon, an Oklahoma prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 habeas application 

challenging his convictions for possession of a controlled dangerous substance, 

possession of a firearm by a convicted felon, and possession of a firearm with a mutilated 

serial number.  We deny authorization. 

 In 2004, Mr. Hammon unsuccessfully sought relief under § 2254.  The district 

court denied his petition and he appealed to this court.  We granted a certificate of 

appealability on the issue of ineffective assistance of appellate and trial counsel and 

remanded with instructions to hold an evidentiary hearing.  See Hammon v. Ward 

(Hammon I), 466 F.3d 919, 931 (10th Cir. 2006).  The district court held a hearing in 

which his counsel testified.  The magistrate judge determined that neither Mr. Hammon’s 

trial nor appellate counsel were ineffective, and the district judge adopted that 

recommendation.  On subsequent appeal, we affirmed.  See Hammon v. Miller (Hammon 

II), 350 F. App’x 222, 228 (10th Cir. 2009).   
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For authorization, Mr. Hammon must make a prima facie showing that his claim 

“relies on a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable,” 28 U.S.C. § 2244(b)(2)(A), or 

that “the factual predicate for the claim could not have been discovered previously 

through the exercise of due diligence” and those facts “if proven and viewed in light of 

the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that, but for constitutional error, no reasonable factfinder would have found 

[him] guilty of the underlying offense,” id. § 2244(b)(2)(B); see also id. § 2244(b)(3)(C).  

Mr. Hammon may only present a claim that was not presented in a prior habeas 

application.  Id. § 2244(b)(1). 

In his motion, Mr. Hammon details in great length his allegations relating to a 

claim of ineffective assistance of counsel based on a conflict of interest his trial counsel 

had in representing both Mr. Hammon and his co-defendant brother.  These claims, 

however, were all raised in his initial § 2254 application.  Mr. Hammon identifies no new 

rule of constitutional law or new evidence; he merely points to our second decision 

noting that “it is possible the jury would have acquitted [him] on the gun charges” had his 

brother testified.  See Hammon II, 350 F. App’x at 227.  In addition to not being a new 

rule of law, this argument ignores the rest of our analysis, which went on to state that 

there were other strategic considerations for keeping Mr. Hammon’s brother off the 

stand.  See id. at 227–28.  Because Mr. Hammon seeks to pursue a claim that he already 

presented, his motion “shall be dismissed” under § 2244(b)(1). 
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The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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