
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  MARTRELL DESHON POLIN,  
 
          Petitioner. 

 
No. 17-6105 

(D.C. No. 5:14-CV-00514-M) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, EBEL, and HARTZ, Circuit Judges. 
_________________________________ 

Martrell Deshon Polin, an Oklahoma prisoner proceeding without the assistance of 

counsel, seeks authorization to file a second or successive 28 U.S.C. § 2254 motion.  We 

deny the motion. 

Mr. Polin was convicted of concealing stolen property and sentenced to 25 years’ 

imprisonment.  The Oklahoma Court of Criminal Appeals affirmed the conviction on 

direct appeal.  After he was denied postconviction relief in state court, he filed his first 

§ 2254 application, which was dismissed as time-barred by the statute of limitations.  He 

did not appeal.  He has since filed a second § 2254 application and three motions for 

authorization, all of which have been denied.  Mr. Polin again seeks authorization to 

bring a successive § 2254 claim based on newly discovered evidence. 

To obtain authorization, Mr. Polin’s proposed § 2254 application must rely on 

(1) “a new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable,” or (2) facts that “could not have been 
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discovered previously through the exercise of due diligence,” and that “if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear and 

convincing evidence that, but for constitutional error, no reasonable factfinder would 

have found the applicant guilty of the underlying offense.”  28 U.S.C. § 2244(b)(2).  

Mr. Polin must make a prima facie showing that he can satisfy one of these gate-keeping 

requirements.  See id. § 2244(b)(3)(C). 

In support of his motion, Mr. Polin argues that his “[a]ppellate counsel failed to 

put together a direct appeal that had any merit.”  Mot. at 8.  Describing his newly 

discovered evidence, Mr. Polin asserted that because his appellate counsel was a public 

defender, “there was no way to know of the ineffectiveness until the direct appeal process 

was over.”  Mot. at 9.  He also raises a claim based on an erroneous jury instruction.  

These arguments, however, do not constitute newly discovered evidence.  At most, they 

are legal arguments in support of a claim of ineffective assistance of counsel, and do not 

remotely establish “that no reasonable factfinder would have found [Mr. Polin] guilty of 

the [challenged] offense,” nor do they rely on “a new rule of constitutional law.”  

28 U.S.C. § 2244(b)(2).    

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 
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