
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ONG VUE,  
 
          Movant. 

 
No. 17-6161 

(D.C. No. 5:16-CV-00926-HE) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, HARTZ, and MATHESON, Circuit Judges. 
_________________________________ 

Ong Vue, an Oklahoma state prisoner proceeding pro se, seeks authorization to 

file a second or successive application for habeas corpus relief under 28 U.S.C. § 2254.  

We deny authorization as unnecessary.  Mr. Vue does not have a qualifying prior habeas 

application to trigger the authorization requirement in 28 U.S.C. § 2244 and is thus free 

to file a § 2254 application challenging his state convictions directly in district court.   

Mr. Vue’s only prior filing in the district court was a habeas petition under 

28 U.S.C. § 2241 seeking cancellation of an immigration removal order, which the 

district court denied for lack of jurisdiction.  That disposition had no effect on Mr. Vue’s 

ability to challenge his state criminal convictions under § 2254.  The petition also 

included claims challenging his convictions, which the district court construed as falling 

under § 2254 and denied as time-barred.  Ordinarily, the denial of the latter claims would 

qualify as a merits disposition of a prior habeas application rendering a subsequent 

application second or successive under § 2244(b).  See In re Rains, 659 F.3d 1274, 1275 
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(10th Cir. 2011).  That is not the case here, however, because the district court did not 

follow required procedures in its treatment of the claims implicating § 2254.   

In Castro v. United States, 540 U.S. 375 (2003), the Supreme Court imposed 

procedural limitations on a district court’s power to recharacterize pro se pleadings that 

challenge a prisoner’s conviction or sentence for the first time: 

[W]hen [it] recharacterizes a pro se litigant’s motion [challenging his 
federal conviction or sentence] as a first § 2255 motion . . . the district court 
must notify the pro se litigant that it intends to recharacterize the pleading, 
warn the litigant that this recharacterization means that any subsequent 
§ 2255 motion will be subject to the restrictions on “second or successive” 
motions, and provide the litigant an opportunity to withdraw the motion or 
to amend it so that it contains all the § 2255 claims he believes he has.  If 
the court fails to do so, the motion cannot be considered to have become a 
§ 2255 motion for purposes of applying to later motions the law’s “second 
or successive” restrictions.   

Id. at 383 (emphasis added).  This court has recognized that the same rule applies to the 

recharacterization of state prisoners’ pleadings as habeas petitions under § 2254.  See 

Yellowbear v. Wyo. Att’y Gen., 525 F.3d 921, 924-25 & n.2 (10th Cir. 2008).  The district 

court did not follow this procedure when it construed Mr. Vue’s § 2241 petition as, in 

part, a first § 2254 application.  Consequently, that pleading cannot be considered as a 

prior habeas application subjecting Mr. Vue to the second-or-successive constraints in 

§ 2244(b).  As he has no other prior habeas applications, he is not required to obtain 

circuit authorization to challenge his state convictions under § 2254.   
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Accordingly, the motion for authorization is denied as unnecessary.  This denial of 

authorization “shall not be appealable and shall not be the subject of a petition for 

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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