
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  DUSTIN METCALF,  
 
          Petitioner. 

 
No. 17-7005 

(D.C. No. 6:15-CV-00076-RAW-KEW) 
(E.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, O’BRIEN, and PHILLIPS, Circuit Judges. 
_________________________________ 

Dustin Metcalf, an Oklahoma prisoner proceeding without the assistance of 

counsel, seeks a writ of mandamus ordering the district court to rule on his pending 

application for a writ of habeas corpus, which he filed on February 25, 2015.  At the time 

he filed this petition, the district court had not ruled on his habeas application for almost 

two years, which is troubling.  See Johnson v. Rogers, 917 F.2d 1283, 1285 (10th Cir. 

1990) (holding that a 14-month delay in deciding a habeas application, due solely to 

docket congestion, was impermissible).  

On February 7, 2017, the magistrate judge assigned to the case substituted relevant 

parties to the case and issued her report and recommendation as to Mr. Metcalf’s 

application.  On February 21, Mr. Metcalf filed notice of his receipt of the magistrate 

judge’s report on February 13 and acknowledged the due date for his objections thereto.  

The case is now clearly moving.  We therefore deny the petition for a writ of mandamus.  

Mr. Metcalf may move to re-open his petition in this court in the event of any 
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unreasonable delay by the district court in ruling on the magistrate judge’s report.  We 

also grant Mr. Metcalf’s motion to proceed without prepayment of fees and costs. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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