
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ROBERTO CARDOZA-SARABIA, 
a/k/a Roberto Sarabia Cardoso, a/k/a Pelon,  
 
          Movant. 

 
No. 17-8039 

(D.C. Nos. 2:12-CV-00230-ABJ & 
2:09-CR-000136-ABJ-1) 

(D. Wyo.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, HARTZ, and MATHESON, Circuit Judges. 
_________________________________ 

Roberto Cardoza-Sarabia, a federal prisoner proceeding without the assistance of 

counsel, seeks authorization to file a second or successive 28 U.S.C. § 2255 motion.  We 

deny the motion. 

Mr. Cardoza-Sarabia pleaded guilty to conspiracy to possess with intent to 

distribute methamphetamine in violation of 21 U.S.C. §§ 841(a)(1), (b)(1)(A), and 846; 

possession of a firearm in furtherance of a drug-trafficking offense in violation of 

18 U.S.C. § 924(c)(1); encouraging an alien to illegally enter the United States in 

violation of 8 U.S.C. § 1324(a)(1)(A)(v)(I); and distribution of methamphetamine to a 

minor in violation of 21 U.S.C. § 859.  He was sentenced to 384 months’ imprisonment, 

but his sentence was later reduced to 322 months.  He did not appeal.  Mr. Cardoza-

Sarabia’s first § 2255 motion was dismissed as time-barred.  He appealed and this court 

denied a certificate of appealability.  This court also previously denied a motion for 
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authorization.  Mr. Cardoza-Sarabia again seeks authorization to bring a successive 

§ 2255 claim based on a new rule of constitutional law.   

To obtain authorization, Mr. Cardoza-Sarabia’s proposed § 2255 motion must rely 

on “(1) newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the [challenged] offense; or (2) a 

new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable.”  28 U.S.C. § 2255(h)(1)–(2).  

Mr. Cardoza-Sarabia must make a prima facie showing that he can satisfy one of these 

gate-keeping requirements.  See In re Shines, 696 F.3d 1330, 1332 (10th Cir. 2012) (per 

curiam); see also 28 U.S.C. § 2244(b)(3)(C). 

In support of his motion, Mr. Cardoza-Sarabia argues that the Supreme Court’s 

recent decision in Dean v. United States, 137 S. Ct. 1170 (2017), gives his sentencing 

court “the discretion to evaluate whether his 322[-]month sentence is now longer than 

necessary.”  Mot. at 4.  In addressing a district judge’s discretion to consider a sentence 

under 18 U.S.C. § 924(c) in sentencing a defendant for the underlying offenses, however, 

Dean does not announce “a new rule of constitutional law.”  28 U.S.C. § 2255(h)(2).  At 

most, it is a new rule of statutory law, which does not provide a basis for authorization.  

See Shines, 696 F.3d at 1332.  Having failed to meet the requirements for authorization, it 

is immaterial “that Dean has not yet been declared retroactive,” Mot. at 4, so there is no 

need for Mr. Cardoza-Sarabia to preserve the issue.   
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The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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