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__________________________________ 
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v. 
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Chapter 7 

 
 
 
 

ORDER DENYING MOTION 
FOR LEAVE AND 

DISMISSING APPEAL 

_________________________________ 

Before KARLIN, Chief Judge, CORNISH and MOSIER, Bankruptcy Judges. 
_________________________________ 

Appellant appeals from the Bankruptcy Court's Order Regarding Debtor's Motion 

to Reconsider (the "Reconsideration Order"), which reserved ruling on the Appellant's 

motion for reconsideration of the Bankruptcy Court's Order Regarding Applicability of 

Section 707(b)(3) to Disabled Veterans (the "Order") and set a briefing deadline. 

Appellant has also filed her Motion for Leave to Appeal [BAP ECF No. 2]. Upon review 

of all of the pleadings, we conclude both that the appealed order is interlocutory and that 
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leave to appeal is not warranted. Accordingly, we deny the motion for leave to appeal and 

dismiss this appeal.  

This Court has jurisdiction to hear timely-filed appeals from “final judgments, 

orders, and decrees” of bankruptcy courts within the Tenth Circuit, unless one of the 

parties elects to have the district court hear the appeal.1 Here, all the bankruptcy court 

decided in the appealed Reconsideration Order was 1) to reserve ruling on Appellant’s 

request for reconsideration until the evidentiary hearing scheduled for trial in October, 

2018, and 2) to set September 25, 2018 as the last date for the U.S. Trustee to respond to 

the motion to reconsider. Thus, the Reconsideration Order is clearly interlocutory; it 

decided nothing on the underlying merits issue. 

We have also considered whether leave to appeal this interlocutory order should 

be granted. Leave should be granted only in exceptional cases where the appealed order 

or judgment involves a controlling question of law for which there is substantial ground 

for difference of opinion, and where the immediate resolution of the issue will materially 

advance termination of the litigation.2 Neither condition is satisfied here.  

The Appellant argues the controlling question of law centers on “whether 

Congress intended [11 U.S.C.] § 707(b)(3) proceedings to occur for disabled veterans .  .  

. because the legislative history has not yet been analyzed and also based on the fact that 

                                                
1 28 U.S.C. § 158(a)(1), (b)(1), and (c)(1); Fed. R. Bankr. P. 8002, 8005; 10th Cir. BAP L.R. 
8005-1. 

2 Phosphorus Ltd. v. Fox (In re Fox), 241 B.R. 224, 232 (10th Cir. BAP 1999). 
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disparity exists in the three decisions for a similar population, the National Guard and 

Reserve population.”3 She admits that she did not present this argument to the 

Bankruptcy Court before the original Order was entered. The Appellant further argues 

that “[a] determination that the UST should not be granted a substantial extension of time 

to respond at the expense of the unrepresented veteran's ability to effectively reply may 

materially advance the ultimate termination of the litigation by allowing the disabled 

veteran’s perspective a reasonable opportunity to be heard.”4  

But even were we to consider this appeal, any decision would not decide the 

ultimate substantive question whether § 707(b)(3) applies to disabled veterans. Instead, 

the key issues in this appeal are much narrower: whether the Bankruptcy Court erred in 

reserving ruling on the Appellant’s motion for reconsideration about whether § 707(b)(3) 

applies to disabled veterans until after the evidentiary hearing (and whether the 

Bankruptcy Court should have granted the U.S. Trustee a lengthy period of time to 

respond to the motion to reconsider). Neither issue involves a controlling question of law 

nor does immediate resolution of either issue materially advance the litigation.  

Accordingly, we must dismiss this appeal. But just like the dismissal of the 

Appellant’s prior appeal of the Order Regarding Applicability of Section 707(b)(3) to 

Disabled Veterans, this dismissal is also without prejudice to her right to file a notice of 

appeal after final orders are entered. 

                                                
3 Motion for Leave to Appeal at 8. 

4 Id. 
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For the reasons stated above, it is HEREBY ORDERED: 

1. The motion for leave to appeal is DENIED. 

2. This Appeal is DISMISSED. 

3. All deadlines previously set in this appeal are VACATED. 

 

 
      For the Panel 

 
Blaine F. Bates 
Clerk of Court 
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