
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  WALTER JAMES JENKINS,  
 
          Movant. 

 
No. 18-1041 

(D.C. Nos. 1:14-CV-01671-JLK & 
1:99-CR-00439-JLK-1) 

(D. Colo.) 
_________________________________ 

ORDER 
_________________________________ 

Before BACHARACH, McHUGH, and MORITZ, Circuit Judges. 
_________________________________ 

Walter James Jenkins, a federal prisoner proceeding pro se, is serving a 720-month 

sentence for drug and firearms violations.  Having previously challenged his convictions 

and sentence on direct appeal, in a 28 U.S.C. § 2255 motion, and in other post-judgment 

motions, he moves for authorization to file a second or successive § 2255 motion.  

See 28 U.S.C. § 2255(h).  He proceeds under § 2255(h)(2), which requires him to show 

his claims rely on “a new rule of constitutional law, made retroactive to cases on 

collateral review by the Supreme Court, that was previously unavailable.”  Because the 

authority he cites does not establish a “new rule of constitutional law,” we deny 

authorization.   

First, Mr. Jenkins claims that his sentence exceeds the statutory maximum under 

Apprendi v. New Jersey, 530 U.S. 466 (2000).  But he was convicted in 2001, more than 

a year after Apprendi was issued.  Thus, for Mr. Jenkins, Apprendi is not a “new rule”; he 

cannot bring any second-or-successive § 2255 claims based on Apprendi.     

FILED 
United States Court of Appeals 

Tenth Circuit 
 

February 21, 2018 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 18-1041     Document: 01019948085     Date Filed: 02/21/2018     Page: 1     



2 
 

Second, Mr. Jenkins asserts that he improperly received a four-point sentence 

enhancement for conduct found by the judge, not submitted to a jury.  This appears to be 

the same as or similar to a claim in an earlier motion for authorization.  See In re Jenkins, 

No. 16-1079, slip op. at 2 (10th Cir. Apr. 8, 2016) (unpublished order).  This time, 

however, in support Mr. Jenkins cites Nelson v. Colorado, 137 S. Ct. 1249 (2017), for the 

proposition that “[p]resumption of innocence attaches to acquitted conduct,” Mot. at 10.  

In Nelson, the Supreme Court held that Colorado had violated due process by 

requiring defendants who were acquitted or whose convictions were overturned to prove 

their innocence in a separate civil action to recover conviction-related assessments such 

as costs, fees, or restitution.  137 S. Ct. at 1252, 1257-58.  It is not clear how Nelson 

would support a challenge to Mr. Jenkins’s sentencing enhancement.  But in any event, 

Nelson did not establish a “new rule of constitutional law.”  Rather, it applied “[t]he 

familiar procedural due process inspection instructed by Mathews v. Eldridge, 424 U.S. 

319 . . . (1976).”  Nelson, 137 S. Ct. at 1255.  

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 
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