
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  RICHARD POWELL, a/k/a Duck,  
 
          Movant. 

No. 18-1083 
(D.C. Nos. 1:13-CV-03532-WYD & 

1:04-CR-00514-WYD-2) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, BACHARACH, and MORITZ, Circuit Judges. 
_________________________________ 

Richard Powell, a federal prisoner proceeding pro se, moves for authorization to 

file a second or successive 28 U.S.C. § 2255 motion to challenge the sentence of life 

imprisonment he received after a jury convicted him of numerous drug-trafficking counts.  

We deny authorization. 

Because Mr. Powell has already sought relief under § 2255, he must obtain this 

court’s authorization before filing another § 2255 motion.  See 28 U.S.C. § 2255(h).  He 

relies on § 2255(h)(1), which requires him to present “newly discovered evidence that, if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that no reasonable factfinder would have found [him] 

guilty of the offense.”  He must make a prima facie showing that his claim satisfies the 

statutory standard.  See id. §§ 2255(h), 2244(b)(3)(C).   

Mr. Powell was sentenced to life imprisonment because he had two or more prior 

convictions for a felony drug offense.  See United States v. Powell, 433 F. App’x 693, 
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694 (10th Cir. 2011); 21 U.S.C. § 841(b)(1)(A).  He asserts that one of those prior 

convictions (No. A791897) should not have counted as a felony because it carried a 

suspended sentence and did not exceed one year in prison.  See United States v. Stallings, 

301 F.3d 919, 922 (8th Cir. 2002) (holding that under California law, there is no 

judgment where “imposition of sentence was suspended” and probation was not 

revoked).  As newly discovered evidence, he points to California state court reports dated 

1987 and 1990 showing that imposition of the sentence in No. A791897 was suspended 

and that probation was discharged.  

Mr. Powell brought this same claim, supported by different documents, in an 

unsuccessful motion for authorization last year.  In re Powell, No. 17-1060, slip op. at 2 

(10th Cir. Feb. 27, 2017) (unpublished order).  In denying authorization in No. 17-1060,  

we expressed doubt whether Mr. Powell could proceed at all under § 2255(h)(1).  We 

noted that “[t]he plain language of § 2255(h)(1) is directed toward a prisoner’s 

conviction, as distinguished from his sentence,” and that “several circuits have concluded 

that § 2255(h)(1) does not extend to claims asserting sentencing error.”  Powell, 

No. 17-1060, slip op. at 2 (collecting cases).  We did not then decide whether to join 

these circuits.  See id.  Subsequently, however, we held in United States v. Coleman that 

§ 2255(h)(1) does not extend to claims of sentencing error.  692 F. App’x 966, 968 

(10th Cir. 2017) (unpublished).  Though Coleman was unpublished, we regard it as 

persuasive.  The statute’s plain language requires a prisoner to “establish by clear and 

convincing evidence that no reasonable factfinder would have found [him] guilty of the 
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offense,” which Mr. Powell’s proposed claim does not and cannot do.  28 U.S.C. 

§ 2255(h)(1) (emphasis added).  Accordingly, Mr. Powell’s claim cannot be authorized.  

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  Id. § 2244(b)(3)(E).   

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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