
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  HECTOR CORDOVA,  
 
          Movant. 

 
No. 18-2058 

(D.C. Nos. 2:13-CV-00653-LH-KBM & 
1:11-CR-00290-JAP-KK-1) 

(D. N.M.) 
_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, O’BRIEN and HOLMES, Circuit Judges. 
_________________________________ 

Hector Cordova, a federal prisoner proceeding pro se, moves for authorization to 

file a second or successive 28 U.S.C. § 2255 motion to challenge his conviction for 

distribution of methamphetamine.  See 28 U.S.C. § 2255(h).  We deny authorization. 

Mr. Cordova proceeds under § 2255(h)(2), which requires him to show his claims 

rely on “a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable.”  He cites Nelson v. Colorado, 

137 S. Ct. 1249 (2017), for the propositions that the Supreme Court “has placed 

substantial constitutional limitations on the conduct which may be considered as relevant 

conduct under the sentencing guidelines” and “has narrowed the scope of conduct which 

is reachable under 18 U.S.C. § 3661,” Mot. at 7.  Noting Nelson’s statement that 

“[a]bsent conviction of a crime, one is presumed innocent,” 137 S. Ct. at 1252, he asserts 

that Nelson overruled United States v. Watts, 519 U.S. 148, 154 (1997) (per curiam), in 
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which the Supreme Court held that “a sentencing court may consider conduct of which a 

defendant has been acquitted.”  

 Nelson held that Colorado violated due process by requiring defendants who were 

acquitted or whose convictions were overturned to prove their innocence in a separate 

civil action to recover conviction-related assessments such as costs, fees, or restitution.  

137 S. Ct. at 1252, 1257-58.  We need not decide whether Nelson’s rationale necessarily 

eviscerates the practice of considering relevant conduct in federal sentencing or overrules 

Watts sub silentio, as Mr. Cordova contends.  For purposes of this motion for 

authorization, it is enough to determine that Nelson did not establish a new rule of 

constitutional law.  Instead, it applied “[t]he familiar procedural due process inspection 

instructed by Mathews v. Eldridge, 424 U.S. 319 . . . (1976).”  Nelson, 137 S. Ct. at 1255.  

And even if Nelson had established a new rule of constitutional law, the Supreme Court 

has not made it retroactive to cases on collateral review.  See Tyler v. Cain, 533 U.S. 656, 

663 (2001) (“The new rule becomes retroactive, not by the decisions of the lower court or 

by the combined action of the Supreme Court and the lower courts, but simply by the 

action of the Supreme Court.”).  Nelson therefore does not satisfy § 2255(h)(2).    

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 
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