
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: MICHAEL WAYNE ERVIN,  
 
          Movant. 

 
No. 18-2062 

(D.C. No. 6:03-CV-00403-MV-LFG) 
(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, LUCERO, and BACHARACH, Circuit Judges. 
_________________________________ 

Michael Wayne Ervin, a New Mexico prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 application to challenge his 

1999 convictions for first degree criminal sexual penetration of a minor (child under 13) 

and bribery of a witness.  We deny authorization. 

Having already pursued relief under § 2254, Mr. Ervin requires this court’s 

authorization to file another § 2254 application.  See 28 U.S.C. § 2244(b)(3)(A).  He 

proceeds under 28 U.S.C. § 2244(b)(2)(B), which requires him to show that “(i) the 

factual predicate for the claim could not have been discovered previously through the 

exercise of due diligence” and that “(ii) the facts underlying the claim, if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear and 

convincing evidence that, but for constitutional error, no reasonable factfinder would 

have found [him] guilty of the underlying offense.”  He must make a prima facie showing 

that his application satisfies these requirements.  Id. § 2244(b)(3)(C).   
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I. Ineffective Assistance of Counsel 

Mr. Ervin first seeks authorization for a claim of ineffective assistance of trial 

counsel.  He alleges that counsel failed to adequately investigate to uncover evidence that 

the victim’s guardian had a motive to fabricate the allegations against him.  He states that 

he tried to convince counsel to search for 1984 police reports reflecting how Mr. Ervin’s 

sister had reported the guardian’s son for molesting her daughter, and how the guardian 

had then physically threatened his sister and her daughter.  He further states that he found 

the police reports in 2012.  This claim fails to satisfy § 2244(b)(2)(B)(i) for two reasons. 

First, the factual predicate for the proposed claim is that the victim’s guardian had 

a particular motive for fabricating the allegations that dated back to an incident with 

Mr. Ervin’s sister in 1984, and that counsel did not take adequate measures to prove that 

motive.  But Mr. Ervin knew or had reason to know of those underlying facts as early as 

the time of trial.  For example, he states that he suspected the existence of the 1984 police 

reports at the time of trial and tried to persuade counsel to search for them, but counsel 

did not take action.  Moreover, an attached statement from his sister indicates that she 

was prepared to testify at trial and actually traveled to the court, only to have counsel tell 

her he had decided not to call her.    

Second, even assuming that Mr. Ervin did not know the factual predicate of the 

claim until he obtained the police reports, he did not explain why he did not obtain them 

until 2012.  He thus has not established that he acted with due diligence. 

Mr. Ervin’s proposed § 2254 application also includes claims that his counsel was 

ineffective in failing to hire medical experts to assist the defense in discrediting the 
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victim’s identification and recollection and in failing to seek mitigation of Mr. Ervin’s 

sentence due to his psychiatric history.  For these claims, however, Mr. Ervin fails to 

show either how “the factual predicate for the claim could not have been discovered 

previously through the exercise of due diligence” or how these facts “would be sufficient 

to establish by clear and convincing evidence that, but for constitutional error, no 

reasonable factfinder would have found [him] guilty of the underlying offense.”   

II. Actual Innocence     

The motion for authorization’s second proposed claim is actual innocence.  

Mr. Ervin asserts that another man, Trevor Duncan, admitted molesting the victim a year 

after Mr. Ervin had stayed with the victim’s family.  Mr. Duncan opined that when he 

committed his offenses, the victim was sexually inexperienced.  Mr. Ervin points out that 

he and Mr. Duncan have similar appearances, and posits that the victim confused the two 

men and the time of the offenses.   Mr. Ervin supports his assertions with a 2013 affidavit 

and sworn answers to interrogatories by Mr. Duncan.  (He also refers to a 2009 affidavit, 

but did not include it in his attachments.)  

Mr. Duncan’s statements are not “sufficient to establish by clear and convincing 

evidence that, but for constitutional error, no reasonable factfinder would have found 

[Mr. Ervin] guilty of the underlying offense,” as required by § 2244(b)(2)(B)(ii).  It is 

entirely possible that both Mr. Ervin and Mr. Duncan molested the victim in succeeding 

years, notwithstanding Mr. Duncan’s opinion of the victim’s sexual experience. 

In addition, “as a textual matter, subparagraph (B)(ii) excludes the consideration 

of evidence unconnected to the constitutional error at trial.”  Case v. Hatch, 731 F.3d 
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1015, 1034 (10th Cir. 2013).  “[A] successive petitioner’s claim of innocence must be 

tethered to a claim of constitutional error in order for the subparagraph (B)(ii) standard to 

be met.”  Id. at 1037.  Mr. Ervin does not adequately tie his claim of actual innocence to 

any alleged constitutional violation.  He briefly mentions ineffective assistance of 

counsel, but he fails to develop any argument in that regard.  Because Mr. Ervin does not 

make even a prima facie showing of a “but for” constitutional violation, the claim cannot 

be authorized.   

III. Ex Post Facto Claim 

 Finally, Mr. Ervin’s proposed § 2254 application raises a claim that requiring sex 

offender registration is an ex post facto violation because the offenses were committed 

before the enactment of registration requirements.  But his discussion of this claim makes 

it evident that he was aware of it as early as his direct appeal.  Further, the claim has 

nothing to do with Mr. Ervin’s innocence of the offenses for which he was convicted.  

The claim therefore fails to satisfy either part of § 2244(b)(2)(B). 

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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