
 

 

 

UNITED STATES COURT OF APPEALS 

 

FOR THE TENTH CIRCUIT 

_________________________________ 

In re:  RODNEY McINTOSH,  

 

          Movant. 

No. 18-3006 

(D.C. Nos. 2:15-CV-02909-KHV,  

2:17-CV-02483-KHV & 

2:11-CR-20085-KHV-1) 

(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, O’BRIEN, and McHUGH, Circuit Judges. 

_________________________________ 

Rodney McIntosh, a federal prisoner proceeding pro se, moves for authorization to 

file a second or successive 28 U.S.C. § 2255 motion to vacate, set aside, or correct his 

sentence.  We deny authorization. 

Mr. McIntosh was convicted by a jury of eight counts of forcibly assaulting prison 

employees during his incarceration in the United States Penitentiary in Leavenworth, 

Kansas.  He was sentenced to 144 months of incarceration.  We affirmed his convictions 

and sentence on direct appeal.  See United States v. McIntosh, 573 F. App’x 760, 761, 

765 (10th Cir. 2014).  He subsequently filed one or more § 2255 motions in the district 

court, all of which were unsuccessful.   

Mr. McIntosh now seeks authorization to file a second or successive § 2255 

motion that challenges the sufficiency of the evidence to support the assault convictions 

and his sentence.  We may authorize these claims only if he makes a prima facie showing 

that the claims rely on (1) “newly discovered evidence that, if proven and viewed in light 
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of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that no reasonable factfinder would have found [him] guilty of the offense[s]”; 

and (2) “a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable.”  28 U.S.C. § 2255(h); 

id. § 2244(b)(3)(C).  

The problem for Mr. McIntosh is that none of his claims are based on newly 

discovered evidence or a new rule of constitutional law.  As to his convictions, he argues 

that the evidence presented at trial—including the government’s failure to preserve and 

test the employees’ clothing that Mr. McIntosh allegedly fouled with bodily fluids 

(saliva, urine, or feces), and a malfunctioning video camera outside his cell—is not 

sufficient to support the guilty verdicts.  In particular, he states:  “[T]here has never been 

any physical evidence of the alleged containers [that contained the fluids] or any physical 

evidence of the alleged soiled clothing worn by the alleged victims,” nor is there “a single 

camera recording demonstrating Mr. McIntosh striking any federal officer with any sort 

of liquid.”  Mot. for Auth. at 5.  This is argument—not new evidence.  As to his sentence, 

none of the purported claims—including the failure to instruct the jury on lesser included 

offenses and whether the court could impose consecutive sentences—are based on a new 

rule of constitutional law.   

“Congress has specified that only certain claims it has deemed particularly 

important—those based on newly discovered evidence suggestive of innocence, or on 

retroactively applicable constitutional decisions—may be brought in a second or 

successive motion.”  Prost v. Anderson, 636 F.3d 578, 583-84 (10th Cir. 2011).  
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Mr. McIntosh has not presented new evidence “suggestive of innocence,” id., nor do his 

claims rely on “a new rule of constitutional law, made retroactive to cases on collateral 

review by the Supreme Court.”  § 2255(h).  Accordingly, he has not satisfied the standard 

for authorization.   

This denial of authorization “shall not be appealable and shall not be the subject of 

a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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