
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  RODNEY MCINTOSH,  
 
          Movant. 

 
No. 18-3031 

(D.C. Nos. 2:17-CV-02483-KHV, 
2:15-CV-02909-KHV & 
2:11-CR-20085-KHV-1) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, HOLMES, and PHILLIPS, Circuit Judges. 
_________________________________ 

Rodney McIntosh, proceeding pro se, moves for authorization to file a successive 

28 U.S.C. § 2255 motion to vacate, set aside, or correct his sentence.  We deny 

authorization. 

Mr. McIntosh was convicted of eight counts of forcibly assaulting prison 

employees while he was incarcerated at the United States Penitentiary in Leavenworth, 

Kansas.  He has filed numerous challenges to his sentence, including a direct appeal, a 

§ 2255 motion, and several other post-judgment motions.  See United States v. McIntosh, 

__ F. App’x __, 2018 WL 798284, at *1 (10th Cir. Feb. 9, 2018) (per curiam) 

(unpublished) (summarizing Mr. McIntosh’s litigation history).  We recently denied him 

authorization to file a second or successive § 2255 motion.  In re McIntosh, No. 18-3006 

(10th Cir. Jan. 25, 2018) (unpublished order). 
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Mr. McIntosh seeks authorization under 28 U.S.C. § 2255(h)(1), which requires a 

showing that his claims rely on “newly discovered evidence that, if proven and viewed in 

light of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that no reasonable factfinder would have found [him] guilty of the offense.”  

His proposed claim is that he is actually innocent of the crime charged in count 6.  He 

asserts a video recording demonstrates his innocence and his counsel was ineffective in 

failing to submit the video recording to the jury.   

Mr. McIntosh’s allegations that his counsel “did not present this video to the jury 

[and] Mr. McIntosh discovered this evidence after trial,” Mot. for Auth., Attach. at 2, fail 

to show that the video recording is “newly discovered” as contemplated by § 2255(h)(1).  

The mere fact that the video was not presented to the jury does not make it “newly 

discovered evidence” sufficient to satisfy § 2255(h)(1).   

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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