
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  CELESTER TYRONE 
MCKINNEY,  
 
          Movant. 

 
No. 18-3033 

(D.C. No. 5:02-CV-03248-JAR) 
(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before MORITZ, O’BRIEN, and EID, Circuit Judges. 
_________________________________ 

Celester Tyrone McKinney, a state prisoner proceeding pro se, seeks authorization 

to file a second or successive 28 U.S.C. § 2254 habeas petition.  For the reasons that 

follow, we deny authorization. 

Mr. McKinney was convicted of first degree murder in state court in Kansas in 

1999.  His conviction was affirmed on direct appeal.  He filed his first § 2254 petition in 

2002.  The district court denied the petition, and we denied Mr. McKinney’s request for a 

certificate of appealability.   

Mr. McKinney asserts that he is entitled to authorization because his claim for 

prosecutorial misconduct relies on a new rule of law set forth in State v. Inkelaar, 

264 P.3d 81 (Kan. 2011), and State v. Simmons, 254 P.3d 97 (Kan. 2011).  To meet the 

relevant authorization standard, however, Mr. McKinney must show that his “claim relies 

on a new rule of constitutional law, made retroactive to cases on collateral review by the 

Supreme Court, that was previously unavailable.”  28 U.S.C. § 2244(b)(2)(A).  It does 
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not appear that either Inkelaar or Simmons announced a new rule of constitutional law, 

but it is not necessary to resolve that question because the Supreme Court has not made 

those decisions retroactive to cases on collateral review, see Tyler v. Cain, 533 U.S. 656, 

663 (2001) (“[A] new rule is not ‘made retroactive to cases on collateral review’ unless 

the Supreme Court holds it to be retroactive.”).  Mr. McKinney has therefore failed to 

meet the standard for authorization in § 2244(b)(2)(A).   

Accordingly, we deny Mr. McKinney’s motion for authorization.  This denial of 

authorization “shall not be appealable and shall not be the subject of a petition for 

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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