
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  JAMES WARDELL QUARY,  
 
          Movant. 

No. 18-3057 
(D.C. Nos. 5:14-CV-04003-SAC & 

5:95-CR-40083-SAC-8) 
(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, MATHESON, and PHILLIPS, Circuit Judges. 
_________________________________ 

James Wardell Quary, proceeding pro se, moves for authorization to file a second 

or successive 28 U.S.C. § 2255 motion challenging his conviction for use of a firearm 

during and in relation to a drug trafficking crime, in violation of 18 U.S.C. § 924(c).  We 

deny authorization. 

A second or successive § 2255 motion cannot proceed in the district court without 

first being authorized by this court.  See 28 U.S.C. § 2255(h); id. § 2244(b)(3).  We may 

authorize a claim only if the prisoner makes a prima facie showing that it relies on 

(1) “newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the offense”; or (2) “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable.”  Id. § 2255(h).   
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In August 2015, the district court granted Mr. Quary’s motion for a sentence 

reduction under 18 U.S.C. § 3582(c)(2), and reduced his life sentence for his drug 

offenses to a term of 360 months’ imprisonment.  The sentence reduction did not affect 

his 60-month firearm-related sentence under § 924(c)(1), which continued to run 

consecutively to his 360-month sentence, for a total sentence of 420 months of 

imprisonment.  After his sentence was reduced, Mr. Quary filed a § 2255 motion, which 

the district court dismissed as second or successive.  He appealed, and we denied him a 

certificate of appealability, finding that the sentence reduction did not result in a “new 

judgment” for purposes of filing his § 2255 motion.  See United States v. Quary, 881 F.3d 

820, 822-23 (10th Cir. 2018) (per curiam) (citing Magwood v. Patterson, 561 U.S. 320, 

341-42 (2010)).   

Mr. Quary then filed this motion for authorization.  He argues that testimony at his 

trial established his actual innocence of the § 924(c) charge.  Evidence previously 

presented at trial is not “newly discovered evidence.”  But Mr. Quary argues that he 

should nevertheless be authorized to file a second or successive § 2255 motion because 

“his reduced sentence is a new fact that makes the instant challenge now relevant as it 

would have been an empty formality to raise this challenge while his life sentence was 

[intact].”  Mot. for Authorization, at 9.   

Mr. Quary’s assertion that a challenge to the firearm sentence would have been 

“an empty formality” is meritless.  Courts routinely entertain such challenges, even where 

the petitioner faces the obstacle of serving a current life sentence.  See Peyton v. Rowe, 

391 U.S. 54, 64-65 (1968) (permitting use of habeas petition to attack consecutive 
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sentences scheduled to be served in future); Garlotte v. Fordice, 515 U.S. 39, 44 (1995) 

(stating that had petitioner’s three-year marijuana sentence followed his two concurrent 

life sentences, “Peyton unquestionably would have instructed the District Court to 

entertain [a] habeas petition” challenging the future marijuana sentence); Hagos v. 

Raemisch, 811 F.3d 363, 367 (10th Cir. 2015) (stating consecutive life sentences “form a 

continuous stream” permitting petitioner to “seek habeas relief for any of the sentences 

forming that continuous stream” under Peyton and Garlotte).  In any event, the “fact” of 

a reduced sentence is not the sort of newly discovered fact that will permit authorization 

of a second or successive § 2255 motion under § 2255(h) and § 2244(b)(3)(C).  We 

therefore deny Mr. Quary authorization to file his second or successive motion.  

This denial of authorization “shall not be appealable and shall not be the subject of 

a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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