
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  CARLOS VINCENT GILCHRIST,  
 
          Movant. 

No. 18-3066 
(D.C. Nos. 2:15-CV-09282-KHV & 

2:12-CR-20066-KHV-40) 
(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, MATHESON, and EID, Circuit Judges. 
_________________________________ 

Carlos Vincent Gilchrist, proceeding pro se, moves for authorization to file a 

second or successive 28 U.S.C. § 2255 motion challenging his conviction for conspiring 

to manufacture, to possess with intent to distribute, and to distribute cocaine, in violation 

of 21 U.S.C. §§ 841(a)(1), (b)(1)(A), and 18 U.S.C. § 2.  We deny authorization. 

A second or successive § 2255 motion cannot proceed in the district court without 

first being authorized by this court.  See 28 U.S.C. § 2255(h); id. § 2244(b)(3).  We may 

authorize a claim only if the prisoner makes a prima facie showing that it relies on 

(1) “newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the offense”; or (2) “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable.”  Id. § 2255(h).   

FILED 
United States Court of Appeals 

Tenth Circuit 
 

April 13, 2018 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 18-3066     Document: 01019975313     Date Filed: 04/13/2018     Page: 1     



2 
 

Mr. Gilchrist pled guilty to the drug conspiracy charge pursuant to a written plea 

agreement.  We granted the government’s motion to enforce an appeal waiver contained 

in the plea agreement and dismissed his direct appeal from the conviction.  United States 

v. Gilchrist, 575 F. App’x 837, 839 (10th Cir. 2014) (per curiam).   

He then filed a prior § 2255 motion which the district court denied.  We granted 

him a certificate of appealability and affirmed the denial.  United States v. Gilchrist, 

685 F. App’x 638, 641, 643 (10th Cir. 2017).  

Before Mr. Gilchrist pled guilty, the government had filed a notice under 

21 U.S.C. § 851 that he had four prior felony drug convictions.  This increased the 

potential mandatory minimum sentence he faced on the conspiracy charge to life 

imprisonment.  See Gilchrist, 685 F. App’x at 639.  Mr. Gilchrist did not receive a life 

sentence, however; instead, pursuant to his plea agreement, he was sentenced to 

180 months in prison followed by a term of five years of supervised release.  See id. 

At 640-41.   

In his motion for authorization, Mr. Gilchrist argues that subsequent decisions of 

this court and the district courts have cast doubt on whether his prior convictions should 

have been used to subject him to the statutory enhanced minimum life sentence, or to 

calculate his advisory Guideline sentencing range.  But these decisions do not represent 

either newly discovered evidence or “a new rule of constitutional law, made retroactive 

to cases on collateral review by the Supreme Court, that was previously unavailable.”  

28 U.S.C. § 2255(h)(2) (emphasis added); see also In re Gieswein, 802 F.3d 1143, 1146 

(10th Cir. 2015) (per curiam) (“Under § 2255(h)(2), the Supreme Court is the only entity 
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that can make a new rule retroactive.” (internal quotation marks omitted)).  He has 

therefore failed to show grounds for filing a second or successive § 2255 motion, and we 

deny his motion for authorization.     

This denial of authorization “shall not be appealable and shall not be the subject of 

a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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