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_________________________________ 

In re: ANDRE DAVIS,  
 
          Movant. 

 
No. 18-3076 

(D.C. Nos. 6:11-CV-01336-JTM & 
6:03-CR-10157-JTM-1) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, MATHESON and EID, Circuit Judges. 
_________________________________ 

Andre Davis, a federal prisoner proceeding pro se, moves for authorization to file 

a second or successive 28 U.S.C. § 2255 motion to challenge his 240-month sentence for 

drug-trafficking violations.  We deny authorization. 

Under 28 U.S.C. § 2255(h), this court may authorize only a second or successive 

§ 2255 motion that contains “(1) newly discovered evidence that, if proven and viewed in 

light of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that no reasonable factfinder would have found the movant guilty of the 

offense,” or “(2) a new rule of constitutional law, made retroactive to cases on collateral 

review by the Supreme Court, that was previously unavailable.” 

Mr. Davis first seeks authorization for a claim of a due process violation in 

enhancing his sentence based on prior convictions.  Proceeding under § 2255(h)(2), he 

cites Nelson v. Colorado, 137 S. Ct. 1249 (2017).  Nelson held that Colorado violated due 
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process by requiring defendants who were acquitted or whose convictions were 

overturned to prove their innocence in a separate civil action to recover 

conviction-related assessments such as costs, fees, or restitution.  137 S. Ct. at 1252, 

1257-58.  Relying on Nelson’s statement that “[a]bsent conviction of a crime, one is 

presumed innocent,” id. at 1252, Mr. Davis asserts that his sentence was improperly 

enhanced based on a conviction that was not actually his conviction.  But this assertion is 

factually incorrect.  See United States v. Davis, 636 F.3d 1281, 1294, 1296 (10th Cir. 

2011) (stating that Mr. Davis had a qualifying prior offense and was sentenced based on 

that conviction, not the other same-name defendant’s conviction).  Therefore, this claim 

cannot be authorized.     

 Mr. Davis next seeks authorization for a claim that the Bureau of Prisons has 

failed to give him the appropriate amount of pre-sentence custody credit.  It appears that 

this claim would be more properly brought under 28 U.S.C. § 2241, rather than 28 U.S.C. 

§ 2255.  See Bradshaw v. Story, 86 F.3d 164, 166 (10th Cir. 1996) (“A petition under . . . 

§ 2241 attacks the execution of a sentence rather than its validity and must be filed in the 

district where the prisoner is confined.”).  A proper § 2241 claim need not be authorized 

by this court.  See Stanko v. Davis, 617 F.3d 1262, 1267 (10th Cir. 2010).  In any event, 

the claim cannot proceed under § 2255(h), as Mr. Davis concedes that it does not rely on 

either a new rule of law or newly discovered evidence. 
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The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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