
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  RODNEY MCINTOSH,  
 
          Petitioner. 

No. 18-3077 
(D.C. Nos. 2:15-CV-02909-KHV, 

2:17-CV-02483-KHV & 
2:11-CR-20085-KHV-1) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before PHILLIPS, MORTIZ, and EID, Circuit Judges. 
_________________________________ 

Rodney McIntosh, a federal prisoner proceeding pro se, moves for authorization to 

file a successive 28 U.S.C. § 2255 motion to vacate, set aside, or correct his sentence.  

We deny authorization, and we warn Mr. McIntosh that he may be subject to sanctions if 

he again attempts to challenge these convictions or sentences with arguments 

substantially similar to those presented here. 

Mr. McIntosh was sentenced to 144 months’ imprisonment for forcibly assaulting 

prison employees while he was incarcerated at a United States Penitentiary.  Since then 

he has filed numerous challenges to his convictions and sentences.  See United States v. 

McIntosh, __ F. App’x __, 2018 WL 798284, at *1 (10th Cir. Feb. 9, 2018) (per curiam) 

(unpublished) (summarizing Mr. McIntosh’s litigation history).  Twice this year we have 

denied him authorization to file a second or successive § 2255 motion.  In re McIntosh, 

No. 18-3031 (10th Cir. Mar. 12, 2018) (unpublished order);  In re McIntosh, No. 18-3006 

(10th Cir. Jan. 25, 2018) (unpublished order). 
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Mr. McIntosh proceeds under 28 U.S.C. § 2255(h)(1), which requires him to 

identify “newly discovered evidence that, if proven and viewed in light of the evidence as 

a whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found [him] guilty of the offense.”  He claims to have 

“newly discovered evidence that the United States government has systematically 

suppressed.”  Brief in Support of Mot. for Auth. at 1.  But in his motion for authorization, 

Mr. McIntosh does not identify any of the “newly discovered evidence” that allegedly 

was confiscated, establish how the evidence was “newly discovered,” establish that it 

would outweigh the evidence as whole, or make any other showing that his claims satisfy 

§ 2255(h)(1).  His bare assertion of “[a]ctual innocence,” supported by the statement, 

“[t]he court records can support my actual innocence,” Mot. for Auth. at 8, as well as his 

conclusory statements of illegal suppression of evidence by the government, see id. at 

9-10, do not establish grounds for authorization.  Moreover, the alleged seizure or 

suppression appears to be the government’s retaining discovery at the conclusion of his 

sentencing in 2013.  Materials available at the time of Mr. McIntosh’s trial and 

sentencing would not qualify as “newly discovered evidence” for purposes of 

§ 2255(h)(1). 

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E).   

As stated, this is Mr. McIntosh’s third unsuccessful motion for authorization this 

year alone.  Mr. McIntosh is warned that he may be subject to sanctions if he files 
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another motion for authorization challenging these convictions or sentences with 

arguments that are substantially similar to those presented here. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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