
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  LAMONT T. DRAYTON,  
 
          Movant. 

 
No. 18-3093 

(D.C. Nos. 2:12-CV-02568-KHV & 
2:10-CR-20018-KHV-1) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, MATHESON, and EID, Circuit Judges. 
_________________________________ 

Lamont T. Drayton seeks authorization to file a second or successive 28 U.S.C. 

§ 2255 motion challenging his convictions for possession of a firearm in furtherance of a 

federal drug trafficking crime, in violation of 18 U.S.C. § 924(c), and conspiracy to 

maintain drug-involved premises within 1,000 feet of a public elementary school, in 

violation of 21 U.S.C. §§ 846, 856, 860(a), and 18 U.S.C. § 2.  We deny authorization.   

Mr. Drayton proceeds under 28 U.S.C. § 2255(h)(2), which requires him to show 

his claims rely on “a new rule of constitutional law, made retroactive to cases on 

collateral review by the Supreme Court, that was previously unavailable.”  He cites 

Sessions v. Dimaya, 138 S. Ct. 1204 (2018), in which the Supreme Court invalidated a 

portion of 18 U.S.C. § 16’s definition of “crime of violence” under the rationale set forth 

in Johnson v. United States, 135 S. Ct. 2551 (2015).  Johnson held that the “residual 

clause” in the definition of qualifying “violent felonies” under the Armed Career 

Criminal Act (ACCA)—covering any crime “involv[ing] conduct that presents a serious 
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potential risk of physical injury to another,” 18 U.S.C. § 924(e)(2)(B)(ii)—violated the 

constitutional prohibition against vague criminal laws.  Johnson, 135 S. Ct. at 2563.  

Dimaya similarly held that § 16(b), which covers “any other offense that is a felony and 

that, by its nature, involves a substantial risk that physical force against the person or 

property of another may be used in the course of committing the offense,” is 

unconstitutionally vague.  See Dimaya, 138 S. Ct. at 1215, 1216, 1223.  Mr. Drayton 

argues that § 924(c)(3)(B) contains the same definition of “crime of violence” as § 16(b), 

and therefore Dimaya necessarily invalidates § 924(c)(3)(B).  This circuit very recently 

agreed with that position.  See United States v. Salas, __ F.3d __, 2018 WL 2074547, at 

*1, 5 (10th Cir. May 4, 2018).  Nevertheless, Mr. Drayton is not entitled to authorization.   

We previously denied Mr. Drayton authorization to challenge his convictions 

under Johnson.  In re Drayton, No. 16-3125, slip op. at 2-3 (10th Cir. June 9, 2016) 

(unpublished order).  Mr. Drayton was convicted of possessing a firearm “during and in 

relation to” and “in furtherance of” a drug trafficking crime, not a crime of violence.  

“Thus, his proposed claim does not involve the statutory language invalidated in Johnson, 

and it is not in any way based on the holding in Johnson that invalidated the residual 

clause of the definition of ‘violent felony’ in the ACCA.”  Id.  

Because Mr. Drayton was convicted of possessing a firearm during and in relation 

to and in furtherance of a drug trafficking crime, not a crime of violence, the definition of 

“crime of violence” is irrelevant to his conviction and sentence.  Just as his proposed 

claim in No. 16-3125 was not based on the holding in Johnson, his current proposed 

claim is not based on the holding in Dimaya. 
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The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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