
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  ROBERT E. COTNER,  
 
          Movant. 

No. 18-5022 
(D.C. No. 4:93-CV-00057-seh) 

(N.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, LUCERO, and O’BRIEN, Circuit Judges. 
_________________________________ 

Robert E. Cotner, an Oklahoma prisoner proceeding pro se, moves for 

authorization to file a successive 28 U.S.C. § 2254 application.  We deny authorization.   

Cotner’s motion lists the following proposed claims:  (1) he is factually and 

legally innocent; (2) his sentence has been discharged; (3) he is entitled to re-sentencing 

without prior conviction enhancements; (4) his counsel refused to appeal count 4, and 

Cotner has discovered that count 4 actually was dismissed; and (5) his trial counsel had a 

conflict of interest (allegedly confirmed by the Oklahoma Bar Association in 2016).  An 

attached affidavit and a proposed § 2254 application list the following additional 

proposed claims:  (1) the state trial court lacked jurisdiction due to the crime involving 

Indians in Indian country; (2) the state trial court failed to establish venue, to inform 

Cotner of his federal rights, and to get a waiver of those rights; (3) Cotner was denied a 

fair trial, to be proven by evidence recently discovered by private investigators; (4) the 

case was not actually assigned to the presiding judge; and (5) legal changes reduced 

felonies to misdemeanors that require no prison time. 
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Cotner has failed to show that his claims rely on either “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 

that was previously unavailable,” 28 U.S.C. § 2244(b)(2)(A), or new facts that “could not 

have been discovered previously through the exercise of due diligence” and that “if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found [him] guilty of the underlying offense,” id. § 2244(b)(2)(B).  

Therefore, the motion for authorization is denied.  This denial of authorization “shall not 

be appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  Id. § 2244(b)(3)(E). 

Entered for the Court 
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