
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  JEFFREY ALLEN HOLDEN,  
 
          Movant. 

 
No. 18-6021 

(D.C. No. 5:14-CV-00174-D) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, KELLY, and McHUGH, Circuit Judges. 
_________________________________ 

Jeffrey Allen Holden, proceeding pro se, seeks authorization to file a second or 

successive 28 U.S.C. § 2254 habeas petition.  For the reasons that follow, we deny his 

motion for authorization.   

In January 2007, Mr. Holden entered a guilty plea in state court to one count of 

burglary and two counts of rape.  He did not appeal from the entry of judgment.  Seven 

years later, he filed a § 2254 habeas petition in federal district court, which the district 

court dismissed as time-barred.  We denied his request for a certificate of appealability to 

appeal from the dismissal.   

Mr. Holden now seeks authorization to file a successive § 2254 habeas petition to 

bring claims based on two affidavits from alleged alibi witnesses.  To be entitled to 

authorization, he must show that “the factual predicate for the claim could not have been 

discovered previously through the exercise of due diligence” and that “if proven and 

viewed in light of the evidence as a whole, [it] would be sufficient to establish by clear 
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and convincing evidence that, but for constitutional error, no reasonable factfinder would 

have found [him] guilty of the underlying offense.”  28 U.S.C. § 2244(b)(2)(B)(i), (ii).   

Mr. Holden asserts that he has two new grounds for relief.  For the first ground, he 

appears to want to bring a claim of actual innocence.  He contends that an “[a]ffidavit of 

alibi from two eyewitnesses is now available to [him] providing proof that [he] was in 

another city while this crime had occurred and been reported.”  Mot. for Auth. at 5.  He 

says this evidence was not previously available to him because he couldn’t force anyone 

to come forward when they weren’t comfortable doing so.  Id. at 6.  These affidavits, 

however, do not demonstrate that Mr. Holden is entitled to authorization.     

First, Mr. Holden gives no information or factual context for the events that led to 

him being charged with burglary and rape.  Without knowing anything about the 

allegations that led to the charges against Mr. Holden, there is no way to evaluate 

whether the information contained in these affidavits1 would be sufficient to show that, 

but for constitutional error, no reasonable factfinder would have found him guilty of the 

underlying offenses.  Second, Mr. Holden knew where he was and who was with him on 

the night of the crimes for which he was charged.  He therefore knew of the factual 

predicate for any claim of actual innocence at the time he entered his guilty plea.   
                                              

1 The affidavits state that Mr. Holden was with each of the witnesses for some part 
of the evening of March 25 into the early hours of March 26 (no year is given) at a bar 
called Sky Bar that appears to have been located in downtown Oklahoma City.  The 
witness in the first affidavit (Autumn McCall) indicates that she left the bar to go home 
around 12:30 or 1:00 a.m. and that Mr. Holden stayed after she left.  The witness in the 
second affidavit (Zach McCall) states that Mr. Holden left the bar with him and other 
friends and they went back to the Mr. McCall’s house.  Mr. McCall states that 
Mr. Holden left his house when everyone else left the house, but Mr. McCall could not 
remember the exact time everyone left.  
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Mr. Holden also seeks to bring a claim for ineffective assistance of counsel.  He 

alleges that his attorney told his potential witnesses not to come to court to testify and 

simultaneously told him that no one was willing to testify, thereby inducing his guilty 

plea by false pretense.  Mr. Holden has failed to adequately show that he could not have 

obtained this information earlier through the exercise of due diligence.  Moreover, the 

new evidence from Mr. McCall’s affidavit—that Mr. Holden’s attorney called him and 

told him not to come to court to testify because Mr. Holden had pleaded guilty—does not 

demonstrate that no reasonable factfinder would have found Mr. Holden guilty of the 

underlying offenses. 

Because he has not met the standards for authorization in § 2244(b)(2)(B), we 

deny Mr. Holden’s motion for authorization.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 

Appellate Case: 18-6021     Document: 01019941914     Date Filed: 02/07/2018     Page: 3     


		Superintendent of Documents
	2018-02-08T16:26:51-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




