
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  GARY R. THOMPSON,  
 
          Movant. 

No. 18-6022 
(D.C. No. 5:97-CV-00286-L) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, HOLMES, and MATHESON, Circuit Judges. 
_________________________________ 

Gary R. Thompson, proceeding pro se, seeks authorization to file a second or 

successive 28 U.S.C. § 2254 habeas petition.  For the reasons that follow, we deny his 

motion for authorization.   

In 1994, Mr. Thompson was convicted in state court of first degree murder and 

sentenced to life in prison.  The Oklahoma Court of Criminal Appeals affirmed his 

conviction and sentence on appeal.  He then filed a § 2254 habeas petition, which the 

district court denied.  We affirmed the district court’s denial of habeas relief.  See 

Thompson v. Ward, 13 F. App’x 782, 783-84 (10th Cir. 2001).   

Mr. Thompson now seeks authorization to file a successive § 2254 habeas petition 

to bring three new claims for relief based on newly discovered evidence.  To receive 

authorization, he must show that “the factual predicate for the claim could not have been 

discovered previously through the exercise of due diligence”; and “the facts underlying 

the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to 
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establish by clear and convincing evidence that, but for constitutional error, no reasonable 

factfinder would have found [him] guilty of the underlying offense.” 

28 U.S.C. § 2244(b)(2)(B)(i), (ii).   

He contends that his new evidence involves an undisclosed deal that one of the 

prosecution’s key witnesses, Dennis Day, would receive favorable treatment on his 

criminal case in exchange for testifying against Mr. Thompson.  He asserts that the 

prosecution’s failure to disclose the deal violated Brady v. Maryland and Giglio v. United 

States and precluded effective cross-examination of Mr. Day.  This evidence, however, 

fails to meet the standard for authorization.  This type of impeachment evidence does not 

show by clear and convincing evidence that no reasonable factfinder would have found 

Mr. Thompson guilty of first degree murder.  See Sawyer v. Whitley, 505 U.S. 333, 349 

(1992) (explaining that impeachment evidence that goes to the credibility of a witness, 

including an immunity deal, “will seldom, if ever, make a clear and convincing showing 

that no reasonable juror would have believed the heart of [the witness’s] account of [the 

defendant’s] actions”).   

Because he has not met the standards for authorization in § 2244(b)(2), we deny 

Mr. Thompson’s motion.  This denial of authorization “shall not be appealable and shall 

not be the subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 

2244(b)(3)(E). 
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