
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  FREDERICK RIDEOUT GRAY, 
JR.,  
 
         Movant. 

 
No. 18-6090 

(D.C. No. 5:12-CV-01296-C) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, HARTZ, and MORITZ, Circuit Judges. 
_________________________________ 

Frederick Rideout Gray, Jr., an Oklahoma prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 application to challenge his 

1997 conviction for first degree malice aforethought murder.  We deny authorization. 

Having already pursued relief under § 2254, Mr. Gray requires this court’s 

authorization to file another § 2254 application.  See 28 U.S.C. § 2244(b)(3)(A).  For 

authorization he must show either that “the claim relies on a new rule of constitutional 

law, made retroactive to cases on collateral review by the Supreme Court, that was 

previously unavailable,” id. § 2244(b)(2)(A), or that “(i) the factual predicate for the 

claim could not have been discovered previously through the exercise of due diligence” 

and that “(ii) the facts underlying the claim, if proven and viewed in light of the evidence 

as a whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found [him] guilty of the 

underlying offense,” id. § 2244(b)(2)(B).  He must make a prima facie showing that his 
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application satisfies the statutory requirements.  Id. § 2244(b)(3)(C).   Mr. Gray seeks 

authorization for four claims. 

First, he alleges that the Oklahoma courts are denying him due process by 

allowing other defendants “charged with 701.7 (murder homicide[]) to have second 

degree depraved mind instructions.”  Mot. for Auth. at 8.  For his new law and newly 

discovered evidence, he points to “Attachments 2 (a.-g.)” of his proposed § 2254 

application.  Id. at 9.  But these attachments identify neither a new United States Supreme 

Court decision nor newly discovered evidence that would establish Mr. Gray’s 

innocence.  This claim therefore does not satisfy § 2244(b)(2) and cannot be authorized. 

Second, Mr. Gray alleges that Buck v. Davis, 137 S. Ct. 759 (2017), constitutes 

“an intervening change in law in regards to the Strickland ineffective assistance of 

counsel prong in showing deficient performance and prejudice.”  Mot. for Auth. at 9.  

Buck, however, did not relax the familiar rule of Strickland v. Washington, 466 U.S. 668, 

687 (1984), or otherwise establish a “new rule of constitutional law.”  Rather, Buck 

applied the Strickland standards.  See Buck, 137 S. Ct. at 775-76.  Because Buck does not 

satisfy § 2244(b)(2)(A), the second claim cannot be authorized. 

Third, Mr. Gray asserts that his Miranda rights were violated during questioning 

and he was forced to testify against himself at trial.  In support, he cites Rodriguez v. 

McDonald, 872 F.3d 908 (9th Cir. 2017).  But Rodriguez does not satisfy 

§ 2244(b)(2)(A) because it is a federal circuit court decision, not a decision of the United 

States Supreme Court.  Accordingly, the third claim cannot be authorized. 
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Fourth, and finally, Mr. Gray states that the prosecutors knowingly used the 

perjured testimony of other witnesses.  In support, he cites Mooney v. Holohan, 294 U.S. 

103 (1935); Tilghman v. Hunter, 167 F.2d 661 (10th Cir. 1948); and Wagner v. Hunter, 

161 F.2d 601 (10th Cir. 1947).  Only one of these cases comes from the United States 

Supreme Court, and all of them were decided well before Mr. Gray’s 1997 conviction.  

They therefore were not “previously unavailable” to him.  The fourth claim also fails to  

satisfy § 2244(b)(2)(A) and cannot be authorized. 

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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